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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
JOSEPHINA DUCHESNE, et al STATEMENT OF EVIDENCE 
Plaintiffs, PURSUANT TO R 10(c) 
P.R.A.P. 
-against- 


JULE M. SUGARMAN, et al., 72 Civ 3447 


Defendants. 


The trial transcript of the within action conducted on April 


21, 1976 through April 26, 1976 is not available because Appellants 


are indigents and unable to pay the cost of the transcript, there- 


fore, Plaintiffs pursuant to Rule 10(c) of the Federal Rules of 
Appellate Procedure, and pursuant to an Order of the United States 
Court of Appeals, Second Circuit, dated September 14, 1976, 
herewith submit for settlement a statement of the evidence adduced, 
arguments of Counsel together with objections made thereto and 


the rulings of the Court. 


JAMES R. PRINCELER testified to the following: 

Ze That he is a supervisor at the Bureau of Child 
Welfare (hereinafter BCW) and that he has been employed by BCW 
for approximately ten years, and tnat in December, 1969, he was 
a unit supervisor in the Intake Section of BCW. 

2. That the function of BCW is to provide care for 
families and children in need in New York City and that as part 
of that function BCW provides placement for children outside 
their homes when necessary. 

3. That the primary goal of BCW is to return children 
in placement to their families as soon as possible and to 
strengthen family ties and to involve parents in the planning 
for the children. 

4. That placement of children occurs as a last 
resort, and that generally placement occurs only if relatives 
or friends in the community are unable to care for a child. 

5. That emergency placements are defined as place- 
ments which occur in a crisis situation and that emergency place- 
ments are fairly common, and that approximately three emergency 
placements occurred in his unit each week. 

6. That emergency placements sometimes occur in the 
absence of written parental consent and in the absence of a court 
order. That placements should not occur without written parental 
consent or a court order, but that sometimes such placements 
did occur. That the policy of BCW, as communicated to the case- 


worker through, inter alia, training sessions, memoranda, and 


direct supervision require’ that parental consent or a court 
order be obtained prior to placement. 

Ve That in his work at BCW he had not seen, nor 
did he have knowledge of any written instructions regarding 
follow-up procedures which should be taken by BCW when a child 
was placed without written parental consent or a court order. 

8. That in general procedures for emergency place- 
ments varied on a case by case basis. 

9. That BCW had the authority to assign homemakers 
to a family for the purpose of providing child care and for the 
purpose of assisting a parent who was ill or otherwise unable 
to care for a child and was present in the home. That home- 
making service is used from time to time by BCW as an alternative 
to placement. 

10. That the term "major case work responsibility” 
refers to the plan that one child care agency having custody of 
one of several children in a family will be assigned the major 
duty of planning for all the children in that family. 

ll. That in December of 1969 the Manhattan Intake 
Division of BCW consisted of 10-12 units, each of which contained 


4 to 5 caseworkers. That the average caseload per worker was 


15 to 20 cases, and that each worker was assigned approximately 


one new case a week. That there were intake units in boroughs 
other than Manhattan. 
12. That although he had no independent recollection 


of the case, the facts as reflected in the case record indicate 


that BCW had determined that there was a lack of available 
resources in the community to care for the children and that 
placement was required in order to insure their safety and 
welfare, 

13. That it was the responsibility of the assigned 
caseworker to effect a placement. 

14. That the record indicates that the case was 
transferred to the Division of Inter-Agency relations (DIAR) 
in May 1970 and that such transfer was appropriate because the 
child-care agencies with whom the children had been placed would 
be in the better position te evaluate the total situation and 


formulate a plan for the entire family. 


ELIZABETH BEINE testified to the following: 

That she was the Director of the Bureau of 
Child Welfare for the five boroughs of New York City for a 
period of approximately 13 years, and that she was the Director 
during 1969, 1970, 1971 and 1972. The* as Director she was 
responsible for the overall operation anu supervision of BCW. 

2% That the primary goal o1 32CW is to maintain 
families and to assume custody of children who are in need of 
placement, and when placement occurs the goal is to plan for 
the reunification of the family at the earliest possible oppor- 
tunity. 

36 That placement of children outside their families 
is used only as a last resort. That BCW will try to have a 
child cared for by relatives or responsible friends in the 
community if at all possible. 

4. That when placement occurs it is BCW's goal 
to strengthen family ties, to involve the parents in planning 
for the child, and to maintain sibling relationships. 

Sa That BCW assumes custody and supervision of 
children on behalf of and as an agent for the Commissioner of 
Social Services (hereafter referred to as Commissioner), and 
that BCW is ultimately responsible to the Commissioner. 


6. That. Jule Sugarman was Commissioner during 1970, 


L971 and i972. 


aie That Commissioner Sugarman had ultimately legal 


authority and responsibility for the operations of BCW, and that 


she reported to Commissioner Sugarman. 


8. That the Commissioner was required by statute 
to investigate and supervise the children in placement, and that 
the Commissioner retains overall control of children in placement, 
and that the Commissioner has the statutory authority to remove 
a child from placement at any time. 

9. That major case work responsibility refers to the 
process whereby one child care agency is assigned the major 
responsibility for planning for all the children in a family 
although some of those children may reside in other child care 
agencies. 

10. That BCW suprevises the child care agencies and 
receives reports from them periodically. 

il. That the Inter-Agency Manual of Policies and 
Procedures (hereinafter Manual) sets forth procedures to be 
used by BCW and child care agencies, and that she oversaw and 
reviewed amendments to this Manual, which was formulated by 
members of her staff and that she had on occasion personally 
contributed amendments and additions to this Manual. 

LZ. That BCW is authorized to place children whe: 
there is a court order, when there is written parental consent, 
or when there is an emergency situation. 

Le That when custody of a child is assumed as a 
result of parental consent the parent signs a form consent which 
is known as a form @64. 

14. That emergency placements occur quickly and 


usually arise out of a crisis situation where no one is avail- 


able to provide care for a child. That sometimes emergency 


placements occur without obtaining either a written parental 


consent or a court order. 

13s That to her knowledge emergency placements which 
occur in the absence of a court order or a written consent can 
continue indefinitely unt.1 BCW deems that the emergency no 
longer exists. That BCW is authorized to continue a placement 
so long as it judges that placement is in the best interest 
of the child, regardless of whether there is a court order or 
written consent. 

16. That about 50% of the placements handled by BCW 
are emergency placements. 

Lvs That the Manual does not set turth specific 
follow-up procedures to be taken where custody of a child is 
assumed without either written parental consent or a court 
order, although it was BCW policy and practice to obtain parental 
consent whenever possible or seek a court authorization when 
appropriate. BCW assumed custody of the children where there 
was a written parental consent, or where there was a court order 
authorizing placementor where, in the absence of either written 
consent or court order, it was BCW's judgment that the welfare 
and best interests of the child requried that custody be assumed 

i8. That she had no personal knowledge of the place- 
ment of the infant plaintiffs, nor did she personally partici- 
pate in the effectuation or continuation of the placement. 


sh That the long-term placement of these infant 


plaintiffs without written consent or court oreder was the first 


case of such kind ever to be brought to her attention and that 


such notice was provided only by way of the allegations of the 


complaint in this action. 


SEYMOUR FASS testified to the following: 


l. He has been an employee of BCW for approximately 


22 years, and in January, 1972, he became Director of the Man- 
hattan Richmond field office at BCW and as Director he was 
responsible for the overall operation and supervision of that 
field office. That previous thereto and during 1969, 1970 
and 1971 he was a Senior Supervisor in the Division of Foster 
Home Care, a unit of BCW wholly apart form the Intake Section 
and DIAR. That as Director of the Manhattan-Richmond Field 
Office he had no jurisdiction or responsibilities referable 
to cases within DIAR. 

y IP That BCW is authorized to assume custody of 


children where a parent has signed a written consent, where 


there is a court order, or where BCW deems an emergency exists 


warranting the placement of a child. 

3 That an emergency placement can occur regardless 
of whether there is a court order or written parental consent 
and that such an emergency placement can continue as long as 


BCW deems that the emergency continues to exist. 


4. That in an emergency BCW is authorized to place 


a child and to continue that placement so long as BCW judges that 
placement is in the best interest of the child. 

5. That emergency placements are fairly common. 

C5 That he has no knowledge of any written guide- 
lines or regulations which set forth specific follow-up steps 


to be taken where BCW places a child without a court order or a 


written parental consent authorizing such placement. 


Te That a relatively small number of emergency 
placements are effected without parental consent or court 
order, end that the bulk of that number consist of abandoned 
children and children whose parents are hospitalized. That 
in such cases BCW has a primary duty to provide care and 
shelter to children in need thereof. 

8. That disagreements between a parent and BCW 
as to the discharge to the parent of a child in placement are 
quite rare, that the contemplated procedure in such instances, 
as reflected iu the Manual, was for the parent whose request 
for discharge had been denied to seek recourse in court by way 
of a habeas corpus proceeding. 

9. That he was not personally involved with, nor 


personally responsible for the placement or continued custody 


of the infant plaintiffs. That he had no personal knowledge 


of such placement or retention of custody. 


DORIS WHITEMORE testified to the following: 

5 That she is employed as a supervisor at St. 
Joseph's Home for Children (hereinafter St. Joseph's) and that 
she has been so employed since 1970. 

ae That as part of her duties as supervisor she 
held weekly case conferences with the social workers whom she 
supervised and that she periodically reviewed the case files 
in connection with her duties as supervisor. 

x That she supervised the case of Daniel Cruz 
(hereinafter Daniel) during 1970, 1971 and 1972. That Ms. 
Colonna was the case worker for Daniel Cruz from 1969 until 
September 1971 and that she supervised Ms. Colonna. That 
neither she nor Ms. Colonna speak Spanish. 

4. That Pauline Perez, the mother of Daniel Cruz, 
had not signed a form 864 authorizing placement and that prior 
to March 1972 there was no court order authorizing placement. 

S's That when she learned that Pauline Perez had 
not signed a written consent authorizing placement no action 
was taken by St. Joseph's. 

6. That Pauline Perez periodically requested the 
return of Daniel Cruz and Marisol Lopez during 1970, 1971 and 
L972. 

as That St. Joseph's received copies of letters 
from the Lower Manhattan Aftercare Clinic dated April 29, 1970 


and May 26, 1970 respectively. 
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8. That the St. Joseph's record shows that Daniel 
Cruz made a home visit in June, 1970 and in August, 1970, and 
that these visits went well, and that in August, 1970 Daniel 
and his mother requested that he be permitted to remain at 
home. 

9. That St. Joseph's planned to permit Daniel to 
return to live in his mother's home in September, 1970, but 
that this plan was not implemented at the last minute because 
on the eve of returning to his home Daniel reported to St. 
Joseph's that he was afraid to return home. 

10. That the case filed indicates that Pauline 
Perez and her father Miguel Perez notified St. Joseph's in 
person that Miguel Perez had come to New York from Puerto Rico 
for the purpose of assisting Pauline Perez with the care of 
her children. 

i That the St. Joseph's record demonstrates that 
in January, 1970, Josephina Duchesne, Daniel's maternal grand- 
mother, requested that she be permitted to care for Daniel. 

Les That the St. Joseph's record indicates that in 
December, 1971, St. Joseph's concluded that it would be impossible 
to get Pauline Perez to sign a form 864 consent to the place- 
ment. 

13. That St. Joseph's had major case work responsi- 
bility for Daniel Cruz and Marisol Lopez. 

14. That the St. Joseph record indicates that 


Daniel expressed interest and affection for his sister Marisol 
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who resided at New York Foundling Hospital, but that during the 


period of December, 1969 to August, 1972 there were no visits 


between Daniel and Marisol. 


15. That she is familiar with the Inter-Agency Manual 


on Policies and Procedures. 
16. That St. Joseph's sends periodic reports to 


BCW regarding the children in its care. 


17. That to her knowledge Pauline Perez did not 


have a telephone. 


to 


CAROLINA GORBEA testified to the following: 


e L. 


New York Foundling Hsopital for approximately years. 


That she was employed as a supervisor by the 


That after Marisol Lopez was transferred to a foster home in 
September, 1971, she supervised Marisol's case. 

Ze That New York Foundling Hospital is authorized 
to assume custody of children when there is a court order or 
where there is written parental consent. 

3. That in emergency situations, New York Foundling 
is authorized to assume custody of children in the absence of a 
court order or a written parental consent so long as New York 
Foundling Hospital judges that such action is in the best 
interest of the child. 

: oe 4. That New York Foundling Hospital is authorized 
to continue custody of a child so long as it judges that an 
emergency situat.*on exists, despite the absence of a court order 
or written parental consent. That custody of a child can con~ 
tinue without a court order or without written parental consent 
so long as New York Foundling Hospital judges that continued 
placement is in the best interest of the child. 

5. That she is familiar wit the Inter-Agency Manual 
of Policies and Procedures and that she consulted it in the 


course of her work as a supervisor. 
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JOSEPHINA DUCHESNE testified to the following: 

1. That she speaks only a very littie English 
and that she has difficulty understanding it. That she is 
Spanish-speaking and requested an interpreter for her testi- 
mony. 

y 
but that she did speak a little English. 

x That she is the mother of Pauline Perez. 

4. That in December, 1969, she lived within a 
few blocks of Pauline Perez. 

5. That in 1969 she saw Pauline Perez frequently 
and often daily, and that it was their custom to visit back 
and forth in one another's apartments. 

6. That in 1969 Daniel Cruz attended a public 
school which was located across the street from Josephina 
Duchesne's apartment, and that Pauline Perez would walk Daniel 
Cruz to school in the morning and pick him up in the afternoon. 

Te That Pauline Perez was attentive and affectionate 
to her children and that Pauline Perez was a good homemaker. 

8. That she did not go to Puerto Rico in December, 
1969, nor did she go to Puerto Rico at any time in 1969. 

9. That no employee or agent of BCW or any agency 
came to her home on or about December 17, 1969 and asked her if 
she would take custody of Daniel Cruz and Marisol Lopez. 


10. That in January 1970 she asked the St. Joseph's 


social worker who was visiting Pauline Perez at Bellevue Hospital 


if Josephina Duchesne could take Daniel Cruz to live in her 
home. That the St. Joseph's social worker said that an answer 
te the request would be given, but that no answer, nor explana- 
tion for the denial of the request was given to Josephina 
Duchesne. 

il. That at the time she requested that Daniel he 
permitted to live with her she was unable to take custody of 
Marisol because Marisol was only an infant of 6-7 months and 
Josephina Duchesne was employed, and took care of her aging 
parents and also took care of her own children, who at trial 
her children were 20, 28 and 29 respectively. Therefore 
Josephina Duchesne was not able to care for the infant Marisol. 

12. That at the time that she requested t’ * Daniel be 
permitted to live with her Daniel would have been able to 


attend the same school which he had attended before he had been 


taken to St. Joseph's and that that school was located directly 


across the street from Josephina Duchesne's home. 

13. That during 1970, 1971 and 1972 she saw her 
daughter Pauline Perez frequently and that Pauline Perez con- 
sistently spoke of her attempts to regain custody of Daniel 
and Marisol and that Pualine Perez often cried when she returned 
from visits with the children and always spoke about how sad 
she felt because she was not allowed to have custody of her 
children. 

14. That she had visited Daniel Cruz and Marisol 
Lopez with Pauline Perez. That the trip to visit Daniel Cruz 
took an entire day including the subway ride to the bus or 


train and the ride to St. Joseph's by the bus or train. That 


it was the practice of Pauline Perez to bring a ricnic lunch 


and that Pauline Perez would often bring a little toy or 


piece of clothing to her children. That Daniel appeared happy 


to see Pauline Perez during the visit, and that Marisol also 
appeared happy but that it was more difficult to discern her 
reaction as she was a very young child. That after these visits 
with the children Pauline Perez was always sad and distressed 
and spoke about her desire to have her family reunited. 

15. That prior to going to St. Joseph's Daniel Cruz 
spoke Spanish. That Daniel Cruz is no longer able to speak 
Spanish and consequently she and the other Spanish-speaking 
members of her family are unable to converse with Daniel without 


a translator. 


MIGUEL PEREZ testified to the follewing: 

l. That he is the natural father of Payline Perez 
and that he was in Puerto Rico in December 196¥ when the children 
were placed. 

2. That after Pauline Perez learned that the children 
had been placed in institutions she wrote to him in Puerto 
Rico. 

36 That in 1970 he came to New York from Puerto 
Rico for the express purpose of assisting Pauline Perez with 
the care of her children. 

4. That after he came to New York in 1970 he went 
with Pauline Perez to St. Joseph's and New York Foundling 
Hospital to introduce himself and to tell the social workers 
of those institutions that he had come to New York to help his 
daughter with her children and that if the children were 


returned to Pauline Perez he would do whatever was required 


to assist her with the care of the children including living 


with Pauline Perez and the children i* necessary. 

Se That there was no response to his requests 
help with the care of the children, and that he was never 
tacted by the institutions regarding his offer. 

6. That he does not speak English and that he 
speaks Spanish. 

Te That Pauline Perez spoke some English, but 


she mainly spoke and understood Spanish. 


- That he visited the home of Pauline Perez before 


her children were taken to the institutions and that she kept 


a good and clean home, that she cooked for the children and 
gave them the care and attention which they needed. 

G, that in 1970 and 1971 he visited the children 
with Pauline Perez and that Daniel seemed pleased to see his 
mother. At the end ¢ ‘ye visits Pauline Perez was very sad 
and sometimes cried and often spoke of how she missed the child- 


ren and wanted them to be returned to her. 


HECTOR PEREZ testified to the following: 

i That he is the natural brother of Pauline Perez. 

ed Ze That in 1969 he lived in the home of Pauline 
Perez with her children Daniel Cruz and Marisol Lopez. 

. That he is the god-father of Marisol Lopez. 

4. That Pauline Perez provided a good home for these 
two children, that she kept her home neat and gave the children 
the love and attention they needed. 

a That in 1969 before Daniel was taken to St. 
Joseph's he spoke Spanish and conversed with the family in Spanish. 
That at the present time Daniel speaks only English and is 
unable to converse with the family in Spanish. 

6. That after he obtained his own apartment in 
1969 he still lived in the same neighborhood with Pauline 
Perez and that he saw her frequently, sometimes daily. 

& Pe That Pauline Perez visited her children regularly 
during 1970 and 1971 especially Marisol who was located in New 
York City at New York Foundling Hospital. That is was more 
difficult for Pauline Perez to visit Daniel who was at St. 
Joseph's about 40 miles from New York City. 

ae That Pauline Perez spoke some English, but 
that her main language was Spanish which unlike English she 
spoke and understood fluently. 

9. That he went with Pauline Perez on one occasion 
in November 1971 to New York Foundling Hospital. When they 
arrived Pauline Perez was told by an English-speaking nurse that 


Marisol was not there and that she had been sent to live ir a 
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foster home. That this was the first time that Pauline Perez had 


been informed that Marisol had been sent to a foster home. 


Pauline Perez became hysterical and she started crying and saying 


that the hospital had no right to take her daughter. He tried to 
calm Pauline Perez because she did not understand what had 
happened. She said that she thought and feared that her daughter 


Marisol had been adopted. 


DR. MICHAEL SMITH testified to the following: 

Le That he is a qualified psychiatrist licensed 
to practice in the State of New York and that he is presently 
employed at the Lincoln Hospital, Bronx, New York. (Dr. Smith 
was qualified as an expert witness). 

a That on December 9, 1975 he had examined Pauline 
Perez and the Bellevue Hospital and Lower Manhattan Aftercare 
Clinic records for Pauline Perez. That this examination was 
arranged as a result of a request by the attorney for Pauline 
Perez, and that it was understood at the time of the examination 
that if the results were supportive of plaintiffs’ position 
in the within action he would be called to testify at the 
trial by plaintiffs. 

i That it was his opinion that in 1970 when 
her treating psychiatrist recommended that she was able to 
‘care for the children that Pauline Perez would have been able 
to provide adequate parental care for the children. 

4, That it was his opinion that her failure to 


obtain the return of her children caused Pauline Perez to suffer 


stress and anxiety and pain which interfered with her ability 


to maintain a stable condition. 

Se That it was his opinion that the stress caused 
by the refusal to return the children contributed to the hos- 
pitalizations suffered by Pauline Perez and with respect to 
this he made particular reference to the hospitalization in the 
latter part of 1970 and to the hospitalization in or about 


November 1971, and that his opinion concurred with the following 


notations in the Bellevue Hospital record: 


"Mild paranoid schizophrenia - this 
woman's situation is exacerbated by 
conflict with her man over marriage 
and her desire to have her children 
at home. She attempts to solve these 
problems unsuccessfully by relying on 
her religion. (Exhibit 3, Continua-~ 
tion Record, 10/31/70, A at p. 63) 

and 
Plan: Admit for evaluation. Scere 
Social service support and clarifica- 
tion of issue with child would be 
helpful. This action will forestall 
any serious suicidal threat at this 
time in this woman who obviously can- 
not cope with current situation 
(Exhibit 3, Admission Record, P7122 / 71, 
A at p. 64). 

6. That in his opinion, based on his examination 
of, inter alia, the Bellevue Hospital records of some sixteen 
(16) hospitalizations from 1960 to March 1972, Pauline Perez 
was suffering from chronic schizophrenia and that she had been 
suffering from that illness from 1960 to 1972, thus inclusive 
of that period prior to the birth of her first child in 1962. 
That he adhered to this opinion even though Ms. Perez had been 
hospitalized intermittenly for menté - illness since 1960, some 
9 years prior to the placement of the children. 

ur That schizophrenia is a condition which can have 
substantial periods of remission where the person is free of 
any symptoms. That it is possible for schizophrenics to function 
adequately and responsibly, and that a person with schizophrenia 
can function as a competent mother. 


8. That Pauline Perez had fou: children each fathered 


by four different men, without marriage to any of them. 


win 


Plaintiffs introduced into evidence the following por- 
tions of defendants' deposition of Pauline Perez which was 
# taken on November 19, 1975: 
Q. [Mr. Magovern] Do you recall the time when Danny 
left your care? 
A. [Pauline Perez] Yes. 
Q. When was that? 
A. i969. 
Q. Do you know what month that was? 
A. In December. 
Q. What are the circumstances under which Danny left your 
care? 
A. Well, because I got sick from my nerves, and then I 
went to my next door neighbor's house. She was very responsi- 
ge ble for children, so I went there. And I said to her to take 
care of my children while I was going to the hospital, and I 
though I would be coming back to pick up the children. 
And so then they left me at the hospital. So then she, 
the following day, called Welfare, and they took away my children. 
Q. Do you recall name of the neighbor? 
A. Lily. 
Q. How long had you known Lily? 
A. Two years. 
Q. When was the last time you © w Lily? 
A. From now? 


Q. Yes. When was the last time you saw Lily? 
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A. Well, I saw her last year. 

Q. Had you left your children with Lily before? 

A. I sometimes took care of her children. Sometimes she 
would leave her children with me for me to take care of them. 
And I would take care of her children, and then she would take 
care of mine whenever I would have to go out. She went to my 
house every day. 

Q. Do you recall when this was, when you became nervous and 
when you left your children with Lily? 

A. Well, in 1969. 

Q. Do you recall what month and what day, approximately? 

A. I don't remember the day, but I do remember the month. 
It was the month of December. 

Q. You say you went to the hospital at this time? 

A. Yes. 

Q. Were you taken to the hospital or did you go on your 
own? 

A. The ambulance came. 

Q. What hospital were you taken to? 

A. To Bellevue. 

Q. Did you call the ambulance or did someone else call 
the ambulance? 

A. Lily called the ambulance. 

Q. How long were you at Bellevue Hospital at this time? 

A. Fifteen days. When I returned, they had taken the 


children away. (pp 7-10) 


=24- 


ee ee 


Q. Do you know what the doctor was treating you for? 

A. They were treating me to see what was wrong with me. 

Q. You said you were hospitalized for nerves, for being 
nervous. 

A. Yes. (o.. LL) 

Se & 2 

Q. When you were discharged, were you given any medication 
to take, or were you referred to eithe the Bellevue Clinic 
or any other community clinic for further treatment? 

A. Well, they didn't give me any medication. However, they 
did send me to Fourth Avenue and 17th Street. (p. 12) 

Q. You said you were hospitalized in December. Do you 
recall what day of the week that it was that you were hospitalized 
on? 

A. No. I don't remember. 

Q. Was it in the morning or in the evening? 

A. The first time I went to the hospital? 

Q. Yes. 

A. Well, it was at night. 

Q. Was it late at night or was it early in the morning 
after 12:00 o'clock? 

A. Late at night. 

Q. After you were discharged after fifteen days at Bellevue 
you returned home, is that right? 


A. Yes. 


Pr \ oe 


Q. When were you next hospitalized? 
A. About two days afterwards. (pp. 13-14) 
Se = 2 

Q. When were you next hospitalized after this second 
hospitalization? 

A. Well, I have been to Bellevue many times ... (p. 15) 

e¢ @& @ 

Q. Do you recall when the next year, or how many months 
after your second hospitalization at Bellevue that you were 
again in any hospital or facility? 

A. Well, it was in 1970. 

Q. What was the institution or hospital? 

A. Bellevue. 

Q. Was that the only hospitalization in 1970 or were 
there others? 

A. I went many times to Bellevue, ... (p. 16) 

eS 2 & 

Q. Were you hospitalized in 1971? 

A. I don't remember if I was hospitalized or not. I know 
that I have gone to 30th Street many times... (p. 17) 

ah a 

Q. Prior to your going to the hospital in December of 1969, 
you said you spoke to your neighbor Lily, is that right? 

A. Yes. 


Q. What did you tell Lily as to how long you would be 


away or when you would be returning for the children? 


A. Since I thought I would be returning right back, I told 
her that I'd be coming back the same day, but then, since they 
left me there in the hospital -- 

Q. So that is the end of the answer. 50 you told Lily 
that you would be back the next day, is that right? 

A. No, that I would be back the same day. And I told Lily 
not to give the children to anybody. 

And she called Welfare without telling me that she was 
going to put the children in school. 

Q. You were nervous and that was the reason that you went 
to the hospital when the children were with you, right? 

A. No, I wasn't so nervous because I had my children with 
me at the time, but I felt a bit sick. That's why I called 
the ambulance. 


QO. Did you call the ambulance or did Lily call the ambu- 


A. I told Lily to call the ambulance. 

Q. You told her to call the ambulance because you were 
feeling nervous, right? 

A. Nervous, but not nervous like sick. 

Q. Were you physically sick or did you have a fever? What 
specific ailment caused you to tell Lily to phone for an ambu- 
lance? 

A. Because I felt sick. (pp. 25-27) 

Q. You said you spoke to a Miss Colonia. Do you know 


who Miss Colonia works for? 


a iy Pe 


A. She worked for Danny. 

Q. Did you speak to anyone other than Miss Colonia when 
you were in the hospital at that time? 

A. No 

Q. How many times did you speak with Miss Colonia? 

A. Once. 

Q. And that was the first few days that you were in the 
hospital, is that right? 

A. Yes. 

Q. What exactly did Miss Colonia tell you? 

A. What did I say to her? 

Q. No. What did Miss Colonia say to you? 


A. That the children were going to be until such a time 


as I was discharged from the hospital, but that afterwards, they 


would be returned to me. 

Q. What did you say to her? 

A. I told her if that was the case, that was all right, 
that if it was otherwise, no, because I needed my children. 
I would need my children returned to me. (pp. 27-28) 
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Q. After you left the hospital in 1970, did you ask for 
the return of your children to you? 

A. Of course. 

Q. To whom did you make this request? 

A. To the social worker. 

Q. Could you tell us what the name of the social worker 


that you made this request to? 
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And 


A. I went to 68th Street, to the Foundling, and asked there. 

Q. What was the name of the social worker you spoke tc 

A. I don't remember. 

Q. Did you make that request to any other person? 

A. Miss Colonia. And Mrs. Whitamore. 

Q. Were there any other persons that you spoke about your 
children with? 

A. Every time the social worker is changed, I ask each time 
for the children to be returned, and they are not returned. 


(pp 31-32) 


EXAMINATION BY MR. STEINBERG: 

Q. Miss Perez, during your hospitalization in December of 
1969 at Belle’ did you speak to anyone regarding the status 
of your child: ., other than Miss Colonia? 

A. No. 

Q. In the early part of 1970, during any time right after 
you got out of the hospital, did you speak to anyone regarding 
the status of your children other than Miss Colonia? 

A. I went to the Foundling to see Marisol. I spoke with 
Mr. Fernandez. I spoke with Mr. DeSeepio. 


I spoke with another social worker. I don't remember 


his name. I spoke with Mrs. Whitamore in Peekskill. I spoke 
with Mrs. Colonia. I have spoken with the new social worker 
now. 


QO. Did you ever speak to any social workers or any employees 
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of the Bureau of Child Welfare for the City of New York? 
A. Yes. 
Q. Who did you speak to? 
A. I don't remember very well. has been a long time, and 
I have had shock treatments. 
Q. Do you recall when you spoke to them? 
A. I don't remember. 
Q. Do you remember if the social workers who you dealt 
with from the Bureau of Child Welfare, were they male or female? 
A. It was a man. (pp 34-35) 
ar AS 
MR. MAGOVERN: I have another question. 
BY MR. MAGOVERN: 
Q. Miss Perez, we have been using an interpreter 
very beginning. 
You do not speak only Spanish, correct? You 


English, don't you? 


A. Yes, but sometimes I don't understand what you are saying. 


Sometimes I understand, you know. That's right, I would like to 


have the interpreter because I answer better the question. (p.39) 


EXHIBITS 


Ollowing documents were introduced into evidence: 
The Bureau of Child Welfare case record on Pauline 


Perez, Daniel Cruz and Marisol Lopez. 


Inter-Agency Manual of Policies and Procedures. 


The Bellevue Hospital case record on Pauline Perez. 

The Lower Manhattan Aftercare Clinic case record on 
Pauline Perez. 

The St. Joseph's case record on Daniel Cruz. 


The New York Foundling Hospital case record on Merisol 


MOTIONS AND ARGUMENTS BY PLAINTIFFS' COUNSEL 
ee CL CUUNSEL 


ds Motion for the Court to take judicial notice of the 
New York Family Court Act and the New York Social Services Law. 

2 The District Court held that the complaint was brought 
under the Civil Rights Act and did not allege violations of State 
Civil Rights statutes or any New York Statutes. 

a. Motion to introduce into evidence documentary evidence 
in the agency case files regarding the care of Edward Soto, the 
son of Pauline Perez. 

4. Application to have a Spanish interpreter during the 


testimony of Josephina Duchesne. 


RULINGS BY THE DISTRICT COURT 


ae Denied Plaintiffs' application to take judicial notice 
of the New York Family Court Act and New York Social Services 
Law. 

Zi. Ruled that Plaintiffs' complaint failed to allege a 
cause of action under New York State law. 

Se Denied Plaintiffs‘ application to introduce any evidence 
regarding proceedings in New York State Courts by or against Pauline 
Perez. 

4. Denied Plaintiffs' application to introduce into evidence 
information regarding Pauline Perez's son, Edward Soto, and 
Pauline Perez's care of Edward Soto on the ground that he was a 
non party, was not referred to in the complaint and was outside 
the time period of the pleadings. 

S's Held that "it seems clear to the Court that the children 
should be designated as destitute (Social Services Law §371(3)) 
since abandonment and neglect imply imprope~ acts on the part of 
the parent." (Decision dated April 26, 1976) 

6. Mrs. Duchesne commenced her testimony without aid of 
an interpreter, despite plaintiffs' counsel's request. When Mrs. 
Duchesne encountered difficulty the Court permitted Mrs. Duchesne 


to use an interpreter. Mrs. Duchesne periodically answered ques- 


tions in English and frequently answered questions before they 


were interpretated to her. 


de At the close of plaintiff's case the court ruled that 


there was no evidence whatsoever that the City defendants Beine, 


Fass, Sugarman had any knowledge of plaintiff Perez or her 


children, either personal or constructive and therefore dismissed 
the complaint against them. 

8. At the close of defendants New York Foundling Hospital 
and St. Joseph's Home of Peekskill's ccse, the court ruled on 
defendants' motion for dismissal (Decision dated April 26, 1976) 
and the court held that the fourth cause of action even construed 
most favorably for plaintiff alleged the tort of infliction of 
mental distress and so charged the jury. 


9. No motions were made to set aside the verdict. 


MOTION AND ARGUMENTS BY COUNSEL FOR 
DEFENDANTS SUGARMAN, BEINE AND FASS 


i Motion at the close of Plaintiffs' case for dismissal 


of the complaint as to these defendants for failure to state a 


claim upon which relief can be granted, and, specifically, that 


the evidence adduced failed to demonstrate the personal involve- 
ment or responsibility of any of these defendants in the actions 


alleged in the complaint. 


RULINGS BY THE DISTRICT COURT. 
8. Granted the motion of the defendants Sugarman, Beine, 


and Fass and dismissed the complaint as to said defendants. 
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- against - 


JULE M..SUGARMAN, individually and as 

Commissioner of New York City’s Human 

Resources Administration; ELIZABETH 

BEINE, individually and as Director of 

Child Welfare Services in the New York 

ete s Bureau of Child Welfare; SE\MOUR ‘COMPLAINT 
FASS, individually and as Director of 

the New York City's Bureau of Chil¢c Civil Action No. 

felfare, Maniattan Section; JAMES FR. : ; 

PRINCELER, individually and : TT Cv 4447 

worker ae agent of the New Yor i 

Human Resources Administration; 

York Foundling Hospital; and St. 

Home for Children, 


SLLAINARY 


relief 


invoked pursuant 


declaratory judgments. This 


the Constitution of 


‘Mew York, New york and is 


: Plaintiff 9 years, resides at st. 


is’ the son of 


Peekskill, -New York, and 


Joseph's Children's 


plaintiff Perez. 
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DEFENDANTS 


“4. Sugarmmen is the Commissioner of the 


which is responsible 


> 


aa 


Jew York City Bureau 


for 


of Cnild wolfare- 


- a 
immediate 


pixrector of the pureau of 


for the 


4 
2 


responsible 


their homes and place nt 


caseworker and 


employee of defendant New YOLK city Bureel of child welfer® and 
removing and maintaining the removal of 


heir mothter, 


plaintiffs cruz and Lopez from the hom- of t 


plaintiff perez. 


4 ital is a private 


Yor* 


ent for children who 


cible for providing placem 


Defendant New York Foundling 
fendant New York City 
for > placement 


nt. 


tz £ 
Home tor 


for children which, operating as an agent 


Daiulti 
raul 


Lopez, and Eduardo Lop=<. 


sjintoined custody over sought to 


an Ie SS 


them with the tender care, that they 


On the 23rd day of December 


r hospital room by one of the de 


of their authorized 
gent explained to plaintiff Pe 


14. - That this 
-7Q Chiidren, Daniel Cru 


would take custody of her 


ants 


children woule be returned 


- 
i 


PexeZ, 


promised that the returm was 
December 1969 to Merch 1972 defendants failed to obtain a 


of 


to return the child 


18. On the 7th day of March 1972 the Family Court ordered 


z be continued in 


‘ 


St. Joseph's Home for Children and New York Foundling Hospital 


respectively. 


19. Both the neglect proceeding and 


Corpus, which was transferred to the Family Cour 
pending 1n the Fraimiiy Court. 
niel Cruz 
and Marisol Lopez from December 23 -i1 the present time. 
That defendan ir illex ei i laintiffs Cruz 
and Lopez have caused plainti 
emotional 
hospitalizaticn 
of the children’ 
21. That plaintizi z has at n -ime consented 


detention of he«c children by defendants. 


ee That defendants 


a pr oO 72 


oe tent 


and their eg 


That said defendants, Upo 


repeated reques da demands that 
to accede to 


to her custody 


-oin- the 


and demands and 


througn t defendant 


-ontinued 


Sugarman obtained a4 


the present time. 


-iod Decenber 


s il a" ~ —— eo 
March 7, 1972, said ndants spite 


olainti 


fter, aefenc 


Poundling Hosp 


said iné 


and with xnowledge, 
without a court order or 
any kind. That despite said illegal detention, 
defendants refused t 


care and custody of their mother. + unlawfully detaining 


said infant aintiffs aid defendants were acting as agents 


of the City 


29. That defendant: é times were aware that plaintiffs 


were entitled, under the Fou nth Amendmer to the Constitution 


of the United States and under provisions of state law, to a 


hearing prior, or immediately subsequent, to termination of 
plaintiff Perez's custody rights over her children but that 
said defendants naintains or both, said termination 
of plaintif rental rights without affording her 
whatsoever. 
1S provided 
onstitution of the 


to the extent of $25,000.00. 


further allege: 
30. That deter 


. : * ° c @ - : ae - rye thHoaypr nat mother 
separation oO: i ta S } : an om 2] natural mocner, 


ood re +} ove Eaotior avn av: oie Cae 
hexaby depriving tnem os ate ¢ stion, care and custody 
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c 
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have been deprived o 


to:a hearing as provided by the due process clause 


Fourteenth Am nent to the Constitution of the United States, 


thus causing them damages the extent of $25,000.00- 
VII 
THIRD CLAIM FOR RELI 
FOR A THIRD CLAI"N FOR RELIES plaintiffs refer to ana 
et forth hereinabove 
in addition thereto, further alleges 
fected and maintained the 
infant plaintiffs’ separation from their mother end have been 
, 


unlawfully detained by said @efendants, from December 23, 


to March 6, 1972, and i Marc 1972, to the presant 


attormey (s), C ea such unlawful 


OOF EE ee ee RN 6 nL TES 


of a hearing. 


basis and without reason, the squal protection of the laws as 


of the United States. Such denial of equal protection ha 


) 


caused plaintiffs damages in the sum of $20,000.00. 
VIit 


FOURTH CLAIM FUR RELIEF 


incorporate .erein’all- of the allegations set forth hereinabove - 


guaranteed to them by the Four -eenth Amendment to the 2 


and, in addition thereto, further allege: eg 


35... That defendants knew, or should have known, that the © 


infant plaintiffs were removed from the custody of their 


mother without benefit. of a court order and without provision 


36. That defendants’ continued detention of saiq infant, 
plaintif#s with knowledge of the illegality of said detention 
was intentional, wilfull, malicious and calculated so as to 


inflict severe mental anguish and emotional distress vnon 


) 


plaintiffs. 
37. That said plaintiffs, as a direct consequence of 


said defendants'actions, did in fact suffer severe mental 


anguish and emotional distress and that, in addition, plaintiff 


Perez, as a result of said stresses and strains was hospitalized 


& FOR A FIST CLAIM FOR RELIEF, plaintifts refer to and 


incorporate herein all of the allegations set forth hereinabove 


Qn: have suffered emotion2l distress and. mental anguish,’ 
‘causing plaintiff Perez to be hos I 
is unlikely to be ever undone. 


WHEPETORE, plaintiifs respectfully request this court 


tne costs and disbvrséments. of this action and with ektomey’s 
¥ . _— 


NENC¥ E. LeBLANC, Escu.. 


LISX Ho BLITMAN;, O£ Counsel 
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IN THE UNITED STATES 
DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OF NEW YORK 


PAULINA PEREZ, individually and on behalf 
of her infant children DANIEL CRUZ and 
MARISOL LOPEZ, _ 


AL ag Plaintif?s 


~against-° 

. rss 72 CIV 3447 
JULE M. SUGARMAN, individually and as 

: Commissioner of New York City's Human 

' Resources Administration; ELIZABETH 

BEINE, individually and as Director of 

Child Welfare Services in the New York 

City's Bureau of Child. Welfare; SEYMOUR 


». PASS, individually -ad as Director of 


the New York City's Bureau of Child 

, Welfare, Manhattan Section; JAMES R. 

PRINCELER,. individually and as case- 

worker: and agent of the New York «. ty’'s 

Human Resources Administration; N°» 

'- York Foundling Hospital; and St. Josephs 
Home for Praesens tN 


rae Jule M. ‘Sint answering the 
complaint herdin, upon information and —? alleges: 

FIRSTS, Denies each and every allegation contained 
in paragraphs of the preliminary statement designated "1" 


ang "2". 


iat 


SECOND: Denies pening: any knowledge or informatio 
.. sufficient to ‘form : belief as to the truth of any of the 
allegations ‘contained in paragraphs of the complaint 
designated aesine", and *S°. 


Bohs ‘ 
THIRDS. Denies each and every allegation ounlntann 
¥ “4 i Be 


in paragraphs of the complaint designated "es ~ar. Daal 


"9" and cadena to the rules and regulations themselves for 


their contents. Except that the persons named occupy the Fe 


. £ 


positions described. 
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FOURTH: Denies each and every allegation contain 
in paragraphs of the complaint designated "10" and af © 
insofar as it refers to the existence of an “agency”. | 

FIFTH: , Denies having any knowledge or information oa 
sufficient to form a belief as to the truth of any of the a 
allegations contained in paragraph of the complaint 
designated "12". 

“srxra: ; Denies each and every allegation ematakaen 
in paragraphs. of the complaint designated "13", "14°, git 
"18" and atts: insofar as the same recite evidentiary matter 5, 
which should be left for determination by the court at the 
trial of this action. = 

| SEVENTH: ‘peahee each and every allegation contained i 
in paragraphs of the complaint designated "16", “ae ae ee 
“as” anh *23", 2 

. EIGHTH: Denies each and every allegation contained: 

in paragraphs of the complaint designated "24", "25", "26", 
"27", "28" and "29". 

NINTH: . | Denies each and every allegation contained 


in paragraphs of the complaint designated "30", "31" and "32 


TENTH: ipeachines each and every allegation contained =o 


in paragraphs. of the complaint designated "33" and "34. 
ELEVENTH: ’ Denies each and every allegation coreg 
in paragraphs of the complaint designated "35", "36" and *37"|) 
TWELFTH: Denies each and every allegation containelt" 
in paragraph of the complaint designated "33", 


-Is%~- 


THIRTEENTH: Denies each and every allegation 


contained in paragraph of the complaint designated "39". 


AS AND FOR AFFIRMATIVE DEFENSES, 
THZ DEFENDANT ALLEGES: 


FOURTEEN: 4: The only possible connection between 
this defendant and the plaintiffs necessarily arose out of 
defendant's official position, and there is an absolute * 
personal immunity in favor of the plaintiff for the impersonal 
administrative, governmental, ministerial performance of his 
duties. : 

.PIPTEENTH: There is presently pending, in the Be: 
Family Court, a writ of habeas corpus and a neglect petition,| '. 


and aie is no evidence that the plaintiffs’ civil rights will 
aot be fully appreciated in that Court. 
SIXTEENTH: The only possible connection between 
+ “ll the defendant and the plaintiffs necessarily arose cut of 
defendants" official position, and any activity on th‘s 
defendant! part was entirely impersonal in nature, and 
defendant denies any of -his actions were motivated to deprive 
the plaintiffs of any of their civil rights guaranteed to then 
by the Constitution of the United States of America or the Ve 
State of lew York. ay 
SEVENZEENTH! The rules of the Family Court adequately 


cover the question of due process of law, and there is no sib 
oh 
allegation here that the plaintiffs were treated any different ly, 4 


var 


than any other persons who come before that Court. The case fig 

appeared on the Calendar of Pamily Court -on August 29th, 1972 eh 
As 

| and the case was adjourned until November 13,1972, incidental] 5 i 


EIGHTEENTH: By reason of the premises, this action 


is not justiciable under 42 U.S.C. Section 1983, since it is 
not at all a civil rights case, and neither can the claim of 
lack ‘£ due process be made in this Court, in view of the 
ty Of proceedings in the Pamily Court. 


< 
t 
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WHEREFORE, the defendant Jule M. Sugarman demands 


judgment dismissing the complaint herein, with costs. 


NORMAN REDLICH bs 
Corporation Counsel aes | 
Attorney for Defendant, © 225: 
The City of New York, 
Office and P.O. Address: 
Municipal Building, 
Borough of Manhattan, 

New York, New York, 10007 


Saul Bernstein 


ai 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF EW YORK 
ee ee ee ee ee ee ee cl ieee .4 


PAULINE PEREZ,et al, 


Plaintiffs vy: : 
72 Civil Action No. 


-vV- 3447 (CM) 
JULE M. SUGARMAN, et al, ANSWER 
Defendants 
and 
NEW YORK FOUNDLING HOSPITAL AND ST. 


JOSEPH'S HOME OF PEEKSKILL, 
Defendants 


ST. JOSEPH'S HOME OF PEEKSKILL BY ITS ATTORNEYS, 
BODELL, GROSS & MAGOVERN for its answer to the complaint herein: 

1. Denies paragraph 1 and 2 except admits that 
plaintiff purport to base this action on the provisions and 
statutes cited in said paragraphs and that plaintiff seeks damages 
and declaratory relief. 

2. Denies knowledge or information sufficient to form 
a belief as to all other allegations in the complaint except as 
hereinafter specifically set forth. 


3. Denies knowledge or information sufficient to form 


a belief as to the allegations contained in paragraphs 3 through 


9 inclusive except 

(a) admits that Pauline Perez is the biological mother 
of the infants Daniel Cruz and Marisol Lopez. 

(b) admits that Daniel Cruz is under care of the St. 


Joseph's Home of Peekskill. 
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(b) St. Joseph's Home is an “authorized agency” within 
the meaning of section 371 of the Social Services Law to provide 
treatment, services and care for children in need of care. 

5. Denies paragraph 12 except admits Plainti Pauline 
Perez is the mother of three children, Daniel Cruz, Marisol Lopez, 


and Eduardo Lopez. 


6. Denies paragraphs 13 through 23 inclusive except 


admits that: 

(a). Plaintiff Pauline Perez has a long history of inter- 
mittent psychiatric hospitalizations at Bellevue Hospital as well 
as other hospitals. 

(b) Plaintiff Pauline Perez was hospitalized at 
Bellevue Hospital on or about December 23, 1969 for what was later 
diagnosed as suicidal ideation and characterized as schizophrenia. 

(c) Plaintiff Pauline Perez consented to the placement 
of her children with the defendants herein. 

(d) a neglect proceeding was instituted in Family Court, 
New York County against plaintiff Pauline Perez and thereaftex 
consolidated with a Writ of I!abeas Corpus in Family Court. 

(e) The Family Court on December 1, 1972 dismissed the 
Plaintiff Pauline Perez's Writ of Habeas Corpus and found Marisol 


Lopez, Edward Soto and Daniel Cruz to be neglected within the 


-|IN- 


meaning of Article 10 of the Family Court Act (copy of fact find-} 


ing decision attached hereto as Exhibit A. 

(£) The Family Court at a dispositional hearing pursu- 
ant to Section 10 of the Family Court Act on June 18, 1973 
placed Marisol Lopez, Edward Soto and Daniel Cruz with the Com- 
mission of Social Services for eighteen months (copy of order 
attached hereto as Exhibit B. 

7. Denies paragraph 24 through 39 inclusive. 

FIRST AFFIRMATIVE DEFENSE 

8. This Court lacks jurisdiction of this action. 

SECOND AFFIRMATIVE DEFENSE 

9. The Complaint fails to state a claim upon which 
relief can be granted. 

THIRD AFFIRMATIVE DEFENSE 

10. St. Joseph's Home of Peekskill has compiled with 
all the requirements of state and federal law. 

FOURTH AFFIRMATIVE DEFENSE 

ll. The decision of the Honorable Stanley Gartenstein, 
Judge of the Family Court in the ouneckstaned Habeas Corpus and 
neglect proceeding (Docket No. N 704-706/72 copy annexed as 
Exhibit A) is res judicata and bars the within action. 

FIFTH AFFIRMATIVE DEFENSE 

12. The rules of the Family Court adequately cover the 
question of due process of law. This action is not justiciable 
under 42 U.S.C. Section 1983, since it is not a proper civil 
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rights case, and neither can the claim of lack of due process be 
made in this Court, in view of the pendency of proceedings in the 
Family Court of New York County. 

SIXTH AFFIRMATIVE DEFENSE 


13. This Court should abstain from exercising jurisdic- 


tion over this action due to the continuing exercise of jurisdic- 


tion in the Family Court of the State of New York, New York 
County 

Wherefore defendant, St. Joseph's Home of Peekskill, 
demands judgment: 

(A) Dismissing the complaint; 

(B) Dismissing the complaint insofar as it purports to 
state a claim for relief against St. Joseph's Home of Peekskill 

(C) For costs and disbursements; 

(D) For such other relief as the Court may deem just 
and proper. 


Dated New York, N.Y. 
June 19, 1974 


Gross & Magovern 


Home of Peekskill 

102 East 35th Street 
New York, N.Y. 1090016 
212 686--1900 


" PAMILY COURT OF THE STATS OF NEW YORK 
CITY OF NkW YORK : COUNTY OF HEW YORK 
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York 10009, Attorney for Respondent-mother, 


New York, New York, Attorney for New York Foundling Hospital and 
St. Joseph's Home of Peekskill. 


Je Lee Rankin, Corporation Counsel, by Stanley White, Esq., Assistant, 
Corporation Counsel, 66 Leonard Street, New York, New York 10013, 


| 

Lisa HU. Blitman, MPY Legal Services, 214 East 3d Street, New York, New 
Attorney for Commissioner of Social Services. 

| 

{ 


a 
The within proceedings, consolidated by order of this court entered on 
June 2, 1972 center around a writ of habeas corpus brought on by the 
mother of three children who are the subject thereof. The children now 
| reside in foster care institutions and the mother seeks their return and 


| 


custody. The writ, originally returnable in the Supreme Court, New York 
|couty, has been referred to this court by order dated and entered on 


f March 6, 1972, The derivative power of this court based on this refer— 
ral is co-extensive with that of the Supreme Court. 
[Subsequent thereto, a petition was filed in this court by the Bureau 
lof Child Welfare of the Mew York City Department of Social Services (ZW) 
against the natural mother brining on neglect proceedings under Article 
‘10 of the Family Court Act. For the sake of clarity, the natural mother 
perel be referred to as “petitioner and the DCW and New York City Depart~ 


\| 
iment of Social Services as “respondents.” During the proceeding, w'.en 
if 


Exhibit A 


| 
| 
| 
| 
| 


Cerald BE. Bodell, Esq., by Prederick J. Magren, Esq, 102 East 35th Street, 


———— 
ee 


eo, ee 
ame eee 


i it became apparent that the alleved illecal detention was in fact exer- 


|| clsed by the St. Joseph's iicre in Peskskill and the New York Poundling 


| 
| Meagan, both of wiich appeared generally, the court, on its ow motion, | 


| added them as additional respondents on the writ. 


| BACKGROUND: 
eas 


'On or about December 23, 1969, petitioner was hospitalized at Bellovue 
{Hospital for what was later dinenosed as suicidal ideation and character} 
‘sia as schizophrenia. She was transferved to Central Islip Iiepital and 


| 


|remained there for about three montis. Prior to he hospitalization, 


she apparently turned her children over to a neighbor who then contacted 


BOW when the mother was not immediately discharged and it in turn placed 


the children in the respective institutions. Petitioner testified that 


| 
some five days after her hospitalization a social worker visited her and 
| 
| she consented that these institutional respondents care for her shildren 


until she became well. Written consents appear in the records of the in- 


joa received in evidences When she was discharged from the hospi- 


~ she asked for the return of her children, apparently was refused, 


nn ES A TT Sa 


{ 
! 


jPetitioner now Claims that the alleged detention wes illegal when con- 


ceived and continues to be illesal until the present day. 


Ps appears from the record that there ave et least nineteen known sacha 


of commitment of petitioner to mental hospitals between August 22, 1960 


ie June 26, 1972. Uriof reference to her hospital charts which measure 


nome four inches in thickness includes: 


\8/22/60 Siicide attempt; mental deficiency; emotionally unstable; 


a 12/25/60 Suicide attempt; depressive reaction; acute brain symdrome 
} associated with alpholism; 


,L0/1s/62 Accute echizophrenic episode; 


——_- 


} 

| 

| and took no action until the writ was brought on har behalf some two year | 
later. 
5 


| 12/26/6 delusional and hallucinating; 


— 


ne EE ES A A A 


| 
| 


} 
12/30/57 wnable to funclion outside hospital, yet discharzed to fanily | 
azainst medical advises 


1/22/68  readmission—paranoid delusioy:, schizophrenic; 


| 
| 
12/26/69 suicidal ideation; » | 


2/1470 signed self out ~* hospital and refused to keep after-care 
appointments: 


October and Novenber 1970: 
ae and refused to go to Central Islip—signed self 
3/22/72 ‘Transferred to Manhatten State Hospital (during pendency of 
these court proceedin:s) from where she absconded on March 31 
1972 and remained unfound as of date set for hearing; 
5/30/72 = admitted to Bellevue; 
0/26/72 admitted to Bellevue. 
Despite the foreyoing, petitiorer’s after-—care psychiatrist testified 
on her behalf that she is capable of caring for her oldest child Daniel, 
age 10. He added that he does not yet recommend the return of the tw | 
younger children, Upon closer questionning by the court, this witness | 
admitted that he was unfamiliar with his ow patient's underlying diag~ 
nosis; that he had not examined the cnildren nor was he in a position to 
testify as to the effect of any possible reunion on them; and that he 
continued to make this recommendation in the face of (A) the fact that 
a qualified psychiatrist who had treated petitioner and who was a member | 
of the staff of the very sane after~care clinic had emphatically reccia— 
mended against return of the children to her; end (B) that despite his | 
recommendation made in January, 1972, that petitioner was mentally able 
to care for Daniel, petitioner was nevertheless readmitted te Bellevue 


Eospital for psychotic en'sodes on two subsequent occasions. 


The testimony of petitioner's expert witnesses stagr.rs the imazination 
and is disbelieved as incredible. | 


| It is impossible to summarize all the evidence before the court, but | 
ii brief reference rust be made to the testimony of the social worker at | 
} 


|| St. Josephts that as recently as August 24, 1972, wien petitioner visited 

Daniel, she watcued T.V. sizthe he played elsewhere. On September 23, 

‘| 1972, pebitioner paid attention to a male companion during visiting hours 
whie very little attention was paid to Danny, Finally, it mst be noted 


| that on one occasion, wien Damy was sent home for v=cation on a trial | 
discharge, upon t°s return, he asked not to be sent hame asains ! 
| 


of the children do not dictate their return to their mother; that they are | 


The court concludes from all the evidence bafore it that tl. best int. ~ests 


well and thriving in their present s”.croundings; that return to the nother 


|| would in fact present grave danger to their welfare. 


T!3 DETENTION: 
Obviously, the source of the detention, coming with pebitioner's consent, 


| 


and respondents the right to receive the. from her without any court author 


was legal. Petitioner, ag mother, had the right to place these children 


| ization whatsoever. (Social Welfare Law Section 374 subd. 2). She cone 
i firms this legality and «onsent by her own testimony. Did this er 
| ever become illezal by lapse of tine? 


ee | 
Petitione. c’tes Johnson ve Michesl, 39 Misc, 2d 365 as supportive of the 


{ proposition thet a legal. reweval can become illezal by a lapse c? tine | 


|| and by failure to petition this court for relic? legitimatizing any con- 


tinued detention. ‘his is clearly distinguistable by the fact that in 
| Johnson, an eergency removal tvas made by a police officer against tue 
; of the natural parent, and thus governed by very spec: tic provisions of ‘ia 


i predecessor to Article 10 of the Family Court Act, as opposed to the cas 


{ 
et bar where the placement was, by petitioner's own testimony, voluntary. 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
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| Words of p»titioner, Mestop™ the pespomtents from refusing to return 


| 
| 
| 
| 
| 
Le 
| 


tue children because of "laches"? The answer must be in the negative, 


Obviously, the doctrines of laches and esteppe?., must appropriate to the 


lay of contracts, cannot act to prejudice the rights of children as wards! 
ef the court and diminish their absolute right to have this court act 
in their best interests. (Sees People ex rel Chooklokien ve Mission 
of Tmnupovlete Virvin, 192 Mises 454 affd. 274 App. Dive 1049, Bode, 
other grounds 300 N.Y. 43; certe denied ead U.S. anid 


Was there then, some procedure required of respontents at any tine? 


While many possible avenues were open, no absolute requirexent eppears 


have existed until the enactment of Section 392 of the Social Welfare La 


effective subsequent to the commencement of these proceedings which man= 


dates, ona voluntary placement ty a parent, that an eee bring ¢ oO 


proceedings for review before this court no less thsi once every 2), months 


or sooner if cppropriate. The new statute insures that children and their 


perents wil™ not be lost in red tape or bureaucracy which might timart 


or diminish pare:tal rights. It plso acts as an impetus and/or stimlus 


to the azencies to see to it that their houses are in order and that. py. 


per steps are being taken fo plan for children placed therein. This court 


has, in effect, been given the jurisdiction to police these placer nts 


where little existed before on a practicel basis, 


Clearly, therefore, the "detention" alleged was not illegal, nor in the 


ab ence of a statute comparable to Section 392, did it become itlezal by 


the lapse of time, 


While such is the determinaticn of the court, it cannot pass on to other 


hings without a clear staterent that the law favors the unity of ell 


it 
families and obviously, there is no substitute for the care and under~ 


porn that only a parent can sive, 
} -24- 


-5~ 


It is therefore the declared in« 


At a Term of the Family Court of ine State of 
New York, City of New York, held in and for the 


County of ..... a - oh 
| eee Mey lEi 
PRESENT: 


HON. s 


/-7 fe hea 9 Vg 2 
In the Matter of Docket No/7 Ae 


Lawieh Cry, Parse fo ro. 


Auk Efhicacdp Sopes - 


ORDER OF DISPOSITION (Neglect) 


KChild“““ under Sixteen (Eighteen) Years of Age 
Alleged to be Neglected 


4U 


under Article 3 of the 
Family Court Act, sworn to on aes .., having been filed in this Court, alleging 
eo the above-named child.2€<~ under sixteen ogy years of age -is_(are) a neglected child..-z.2.,, and that 
ee eee bao 2 


(is) (are} the (parent(s}}—{persen-legally-responsibie for the-ente)-of said child. <&£*3 an 
beet fanboy 


The matter having duly come on for an“adjudicatory hearing and the Court having found that the said [(parent(s}) 
(porson-Icgally responsible ferthe-care) of said child ZU. (was) ¢were) present at the hearing and had been served with a 
copy of the petition] [evory-reasorablecftorr Natt been made To cfiect-service-of the petition upon said_(parcat(s)) (person __ 
icgally_responsible_for_the-eare}—of said chiid-—~....J; and 


[Said child. m4. having been represented by (ceunse}) (a law guardian) (a@guardian.adtitem) ;] and 


The Court, after hearing the proofs and testimony offered in relation to the matter, having found that the allegations 


of the petition were suppo:ted by a fair preponderance of the evidence; and 


The maticr having duly come on {or a dispositional hearing and the Court, having made examination and inquiry into 


the facts and circumstances of the case and into the surroundings, conditions and capacities of the persons involved, it is hereby 


ADJUDGED, that the said Lee wr Lew “oe Coeer vr, 


@ res As | Etua—a& ia 


is. (are) .a_neglected child 2C-within the meaning of Article & of the Family Court Act; and it is therefore 


[ORDERED; that judgment against 


the (parent(s)) (person legally responsible for the care) oi said-child be and the same hereby is suspended for a period 
we 
tee P . ; F 
of . months upon the ii ita ae specified in the appendix annexed to this order and made part 
hereof] Leet 
- < rot . . . . . 
[ORDERED, that the custody of said child be and the same hereby is discharged to the said (parent(s)) (person 


krally-responsible for ihe ste) “OP said thitd—-—-—and atisf urthere——_ 


} 
hear dispositional evidence until a finding was entered. However, ! 
the evidence in the primary stages of the writ, brought on by petitioner 
herself, being of a nature as addesses itself to the welfare of the 
children, is co-extensive with that evidence ordinarily submitted in 
the secondary stazes of neglect proceedings in the dispositional phases, 
Thus, for all intents and purposss, a dispositional hearing has elready 
bean had. This is in accordancs with the provisions of Sections 1047 
ard 1048 of the Family Court Act which requires no adjournment prior to 
dispositional hearing but which gives the court discretion to adjourn 


proceedings if it so desires, for investigation and report. 


Nevertheless, though the court has jurisdiction to make a dispositional 
order for the reasons set forth, it will defer this prerogative in an 
effort to give petitioner every possible procedural benefit. Investi- 
gation and report is ordered. It shall be petitioner's burden at the 
dispositional hearing, to establish that the dispositicn shall be any 
thing other than an order of placement to those facilities in which th 
children now find thenselves., In the interim, the children are remand 


to these facilities on a temporary basis. Recalendar dispositional 


Retain exhibits pending appeal or expiration of ti 
Dated: December 1, 1972. ) “ 


“ 
| 
hearing on first available date and notify all parties, 


| 
| 
al 


\ 


Urdianyk, 27 A.D. 24 122). The 


tention of the court in this case, that as soon as it is determined 


i 
| 
| 
that petitioner is cured; that slice presents no danger to herself or | 


the children, en to her, 


that plans be made for the return of the childr 


i 
As of this moment, regretfully, this does not appear to be within the | 
| 


realm of reasonable probability, However, in accordance with the | 


spirit of Section 392, the respondents are directed to take such ied 


as will tend to rehabilitate this 


‘ 
} 


family unit and they ars to uss vg 
connection with the planning for these infants, in ~ 
taining deep, meaningful and effective treatment for petitionerts 


good offices in 


mental condition. If this planning fails, that will be the reality to 


be confronted later; but failure because of lack of effort will nob 


be tolerated, 


DISPOSITION ON MOTIONS: 
NN ae a 


Petitioner's motions to hold raypr ader.ts in Gefavlt and to preclude 


Petitioner proceeded with the trial and thereby waived 
whatever objection 


are denied, 


$ she may lave had. The intimate Inowledge of 


counsel and exhaustive examinatious conducted on petitioner's behair 


belie the claims of surpriss, 


tie objection by petitioner to a consoli- 


dation 1s overruled in view of the fact that these proceedings had al~ 


ready been consolidated by order of June 2, 1972, time to appeal there- 
on having expired. Moreover, it should be unnecessary Lo point out 


that any default in Pleading o. the part of respondents if indeed it 


existed, could not affect the ichts of the children to the protection 
this court is obliged to give them, 


ORDER: 


The writ is dismissed, ‘he petition framed in neglect 3 sustained 


end a finding of neglect is wate thereon, 


Ordinarily, 


tiie proper order of proof in any situation involving incapa-: 


city of a parent i+ care for a child, would be the prelininary fact 


findinz stages then investiyation and report under court auspices; 


a dispositional hearing on the adjourned date; and finally, ca + .-pre- 


priate dispositional order (F 


aoily Court Act S6CBe ICT, NLS; irre 


court would not hyve Juris Uction to 
oe Ag =- 


“| 


2 


¥ 
std pereteenstemeststenststessnsesessasindinssensasenenadindsanesenteraaeereeatie ne ereann ee 


——— a 


ge 


- ORDERED, that the said {parent(s} )—{ person legally-responsittc tortie carcy-of-seid-child be arc the sane 


a . 
ed 


hereby (is) (are) placed under the supervision of the Probation Department of eS - 


€ 


r a period of ka cbeedes be sisetteerectueertesessreesceeeee UPON the terms and condjtiOns specified in the appendix annexed to this 


der and made part hereof) 


(ORDERED, that the said (parent(s) ) (person Icgally-r€sponsible for the care) of the said child and his) (her) 


spousc shall observe for a period of ...................:000Xoorees .. the conditions of behavior specificd in the appendix 


annexed to this order and made part hereof; apd it is further 


ORDERED, that, We auite of the aforesaid ordcr of protection, the custody of the said child he and the 


ee 


an authorized agency, for a period of diegltliee pw © weg (who shall provide for said child 2... as 


in the case of a destitute child or as otherwise authorized by law;) 


(IT IS-FORTNER ADIUCGED th t-the-saidtchikh———— cen a ranidoned by the—-spid—f parent(s) ) 


(person legally responsible for the care) of said clild....... iis therefore 


ORDERED, that the said child ......... be andthe same hereby (is) (are) discharged to the custody of 


Lic caaspcpredcnedandcok mhonessuerecsssabiiadsleead tus tii sexdesaniocissaaaasmeieen) » Who shall provide such child. as in the c: isc OF a clestitare: 


tment 
child Loras otherwise-at aw. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


SEE eS NT Te > Ln, eS SOR ee ae ee oe x 
PAULINE PEREZ,et al, 
Plaintiffs 
72 Civil Action No. 
-vV- 3447 (CM) 
JULE M. SUGARMAN, et al, ANSWER 
Defendants 
and 
NEW YORK FOUND’.ING HOSPITAL AND ST. 
JOSEPH'S HOME OF PEEKSKILL, 
Defendants 
sia ite it tela hae a ecclesia ieee ica x 


ST. JOSEPH'S HOME OF PEEKSKILL BY ITS ATTORNEYS, 
BODELL, GROSS & MAGOVERN for its answer to the complaint herein: 

1. Denies paragraph 1 and 2 except admits that 
plaintiff purport to base this action on the provisions and 
statutes cited in said paragraphs and that plaintiff seeks damage 
and declaratory relief. 

2. Denies knowledge or information sufficient to form 
a belief as to all other allegations in the complaint except as 
hereinafter specifically set forth. 

3. Denies knowledge or information sufficient to form 
a belief as to the allegations contained in paragraphs 3 through 
9 inclusive except 

(a) admits that Pauline Perez is the biological mother 
of the infants Daniel Cruz and Marisol Lopez. 

(b) admits that Daniel Cruz is under care of the St. 
Joseph's Home of Peekskill. 


eb 
aa | 


iratisinnestetjeseetensteniettnendienesnsesthenatieetatisiyhtnensntiantiinstianeadibeensdsameniesnaiaensihinmuseanenene 


' 4. Denies paragrapn 2, except admits that: 
(a) St. Joseph's Home of Peekskill is located in 


Peekskill, New York. 


(b) St. Joseph's Home is an "authorized agency” within 
the meaning of section 371 of the Social Services Law to provide 
| treatment, services and care for children in need of care. 

5. Denies paragraph 12 except admits Plaintiff Pauline 
Perez is the mother of three children, Daniel Cruz, Marisol Lopez, 
and Eduardo Lopez. 

6. Denies paragraphs 13 through 23 inclusive except 
admits that: 


{a) Plaintiff Pauline Perez has a long history of inter- 


mittent psychiatric hospitalizations at Bellevue iiospital as well 
as other hospitals. 
(b) Plaintiff Pauline Perez was hospitalized at 


Bellevue Hospital on or about December 23, 1969 for what was later' 


(c) Plaintiff Pauline Perez consented to the placement 
of her children with the defendants herein. 


(dad) a neglect proceeding was instituted in Family Court, 


New York County against plaintiff Pauline Perez and thereafter 


a 


diagnosed as suicidal ideation and characterized as schizophrenia. 
consolidated with a Writ of Habeas Corpus in Family Court. 
(e) The Family Court on December 1, 1972 dismissed the 
| Plaintiff Pauline Perez's Writ of Habeas Corpus and found Marisol 


Lopez, Edward Soto and Daniel Cruz to be neglected within the 


a ee 


on 


A 6 


LE A OE ee ee ee 
mee: 
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meaning of Article 10 of the Family Court Act (copy of fact find- 
ing decision attact 2d hereto as Exhibit A. 

(f) The Family Court at a dispositional hearing pursu- 
ant to Section 10 of the Family Court Act on 
placed Marisol Lopez, Fdward Sotc and Daniel Cruz with the Com- 
mission of Social Services for eighteen months (copy of order 
attached hereto as Exhibit B. 

7. Denies paragraph 24 through 39 inclusive. 


FIRST AFFIRMATIVE DEFENSE 


8. This Court lacks jurisdiction of this action. 

SECOND AFFIRMATIVE DEFENSE 

9. The Complaint fails to state a claim upon which 
relief can be granted. 

THIRD AFFIRMATIVE DEFENSE 

10. St. Joseph's Home of Peekskill has compiled with 
all the requirements of state and federal law. 

FOURTH AFFIRMATIVE DEFENSE 

ll. The decision of the Honorable Stanley Gartenstein, 
Judge of the Family Court in the consolidated Habeas Corpus and 
neglect proceeding (Docket No. N 704-706/72 copy annexed as 
Exhibit A) is res judicata and bars the within action. 

FIFTH AFFIRMATIVE DEFENSE 

12. The rules of the Family Court adequately cover the 
question of due process of law. This action is not justiciable 
under 42 U.S.C. Section 1983, since it is not a proper civil 


-4i- 


a$o 


rights case, and neither can the claim of lack of due process be 
made in this Court, in view of the pendency of proceedings in the 
Family Court of New york County. 


SIXTH AFFIRMATIVE DEFENSE 


13. This Court should abstain from exercising jurisdic- 


tion over this action due to the continuing exercise of jurisdic- 
tion in the Family Court of the State of New York, New York 


County 
Wherefore defendant, St. Joseph's Home of Peekskill, 
demands judgment: 
(A) Dismissing the complaint; 
(B) Dismissing the complaint insofar as it purports to 
state a claim for relief against St. Joseph's Home of Peekskill 
(C) For costs and disbursements; 
(D) For such other relief as the Court may deem just 
and proper. 
Dated New York N.Y. 
June 19, 1974 
Bodell, Gross & Magovern 
a a a 
Attorneys for St. Joseph's 
Home of Peekskill 
102 East 35th Street 


New York, N.Y. 1016 
212 686-1900 
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UNITZED STATES DISTRICT CCURT 
SOUTHERN DISTRICT OF NEW YORK 


PAULINA PEREZ, individually and on 
behalf of her infant chileren 
DANTEL CRUZ and MARISOL LOPEZ, 


Plaintiféfs, 
wn 
~against- : 72 Civ. 3447 
JULE M. SUGARMAN, individually and 


as Commissioner of New York City's 
Human Resources Administration, et al., 


. Fy6¢9 


Defendants. 


This is a motion to dismiss, or in the alternative, 
for summary judgment, pursuant to Fed. R. Civ. P., Rules 
12(b) and 56. Movants herein are Jule mM. Sugarman, 
individually and as Conmissioner of the New York City 
Human Resources Administration, Elizabeth Beine, individually 
and as Director of Child Welfare Services, New York City 
Bureau of Child Welfare, and Seymour Fass, individually 
and as Director of the New York City Bureau of Chila 


° 


Welfare, Manhattan Section. 


The detailed facts in this action, and the finding 


of a claim under the Fourteenth Amendment, are detailed in 


/ 


me 


this court's accompanying opinion on the motion by the 
panying of 


foundling home defendants. 

However, movants here contend only that cies 
complaint does not state a claim as to them under Section 
1983 because they are executive officials of the Human 
Resources Administration, and no specific acts are 
alleyed in the complaint as to them. 

The court is at a loss to understand this claim, 
as the complaint clearly states nematic that the defen- 
Gants did th. acts complained of. It is not necessary to 
state the name of each defendant .» each allegation. 

It is undoubtedly true that in a suit for damages 
under Section 1983 the general doctrine of respondeat 
superior does not apply, and there must be a showing of 
some personal sonnet, Johnson v. Glick, 481 F.2d 
1028 (2d Cir. 1973). However, this is sufficiently 
alleged in the complaint. Thus the motion to dismiss 
must be denied. 

As to the motion for summary judgment, the 
personal involvement of these defendants is the very 
fact at issue, und dt is crucial to the suit. , Although 


movants' attorney states that "the case of the Perez 


2 
~44- 
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children was one of hundreds pending in the office at 
the time," he nowhere avers, even on information and 
‘ 

belief, that these movants did not c'‘rectly participate 
in the acts alleged. No movant has filed an affidavit. 
Neither has the plaintiff. However, her counsel swears 
that the movants were personally involved. Clearly, 
then, there are substantial questions of fact as to 
personal involvement to be decided at trial. 

The motion is in all respects denied. 


So ordered. 


Dated: New York, N. Y. 
June 23, 1975 


S. D. J. 


, Uy A, 
U 
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UNITED STATES DISTRICT COURT 
SOUTHERM DISTRICT CP NET you 


st 


PAULINA PEREZ; individually anc 
on behalf of her infant 
DANIEL CRUZ and MARISOL LOPEZ 


rere 
~against 


JULE M. SUGARMAN, 
asc Commissionex of New 
Human Resources Acminis 


€t aks,» 
and 


THE Naw — FOUNDLING 
ST. JOSEPH HOME OF Boe SKILD, 


—— 
ron. 
- 


‘SINT 
. i. 
r% 


—-— 


The paragraph cs 
a 


the jurisdictional .basis or tne 


ting forth 
pursuant to 28 U.S.C. 


acticn refers to declaratory judgrent 


Fowever, only money Gamages are 


¢ . 
complaint. 


a 2202. 


§§ 2201 en 
1 the body cr the 


on the five claims alleged 

It is claimed that these defendar.ts, along with 
others, violated plaintifis' rights under the Fourteench 
Amendment in that Peres chil@ren were taken from her 
without a hearing and detained by defendants against her 
will for a period exceeding two y2ars- 
On December 23, 1959, plaintiff Perez was taken 
ill and admitted to Bellevue Hospital. Her children, one 
seven veacs of age and the other six months, were taken 
Mew York Bureau of Child Welfare 


nd assigned t 


into the custody of the 


perezZ 


ry ll, 1970, and demantied that 


the hospital on Februe 
the defendants return her children, which demand was 
Finally, on March 1., 1972, she instituted a 


refused. 
in the New Yori 
Ifnre filed ne 


habeas corpus proceeding Su oreme 
One day later, the Bureau of Child ‘“e 
proceedings against her in the Fanily Court, tew York 
The habeas corpus proceeding was transferred 


County. 
2 


~3)}- 


to the Family Court. On March 7, 1972, the Family Court 
or@ered that custedy be continued in tie defendants’ 


chila placement facilities. 


On August 14,1972, plaintiffs filed this action 


for relief based on violation of their constitutional 


. 


rights. 


should be granted in their f 
suu- 


the Pamily Court in s action, and its 


sequent modificaticn by the 


Department, of the New York 


findings o 


fully litigated among the 


court, findings v 
and thus res judicata. 


rision found that the oricinal 


the court. 


"foJn the evidence before the Family Covrt, we concludes 
~ ’ 
perly dismissed the habeas corpus 


that the court pro 


er of Daniel C., et al., No. 1901, 1902 ‘Arp- 


In the Matt 


——— ee 


— 3s 


ee ‘ 
netition.° 


that the petitien for habeas relief was r ed because 
nt the time the children were properly within the jurisdic- 
tion of the Fanily Court. However, that determination does 
¢ 
not decide the ij : re this court, namely; does the 
complaint state a claim for a violation of a federal 
constitutional right? Violation of a state law in itself 
does not give rise to an action under 42 U. 


Rosenber 


A414 U.S. 872 (1973). 


Stanley v. 
£05 U.S. 645 (1972), that there is a constitutional mandate 
under the Fourteenth mmend@ment that no child be taken from 
a biological parent, wed or unwed, without 3 hearing as 
to fitness of the parent. 

In the instant case it is Clearly alleged that, 
from the date of the original taking of the children 
through the date of the Family Court finding, there had 
been ne such hearing. Wherefore, a violation of 2 Four 
teenth Amendment right has been properly claimed. As to 
the movants, their liability is predicated on allegations 
of knowleége of the original illegal action and participation 


in that action by the continued detention of “the children. 


1 gy 2 J 4 
* Ke RE 
> f » . , if ~“ J 
is Deronaanes contend ty Se tl-soiste SE OULU 
by the Family Court shoulc amount to a waiver of any 
right to a hearing, and should bind this court es a matter 
° « 
of fact. ven were this court to assune itself bound by 
a finding of some oral consent and were to assume, 
arguendo, that such a conzent constituted a waiver as to 
o 
the initial removal of the children, the questions of 
scope of the waiver, the extent of permission granted 


and the like remain as guestions or fact for trial, not to 
be determined on a motion to dismiss. 

The existence of these Eactual questions also 
preclude the granting of summary judsuent, as they are 
material questions going directly to the legality of the 
aetention. 


Motion to dismiss 
denied. 
So ordered 


Dated: NH. 


1975 


Wew York, Eee 


June 253, 


and 


oer summary judgment 


|] 
- 


4 


- ii 
Mk 5 > A. 


ee, aes 5. 


Rvs 
ie isi 


c 
ov 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


& www ree were Wnrn rw wr er ew errr ee 


PAULINA PEREZ, individually and t 
on behalf of her inzant children 
DANIEL CRUZ and MARISOL LOPszZ, 


Plaintiffs, t | 


| 
~against— : 72 Civ. 3447 | 
JULE M. SUGARMAN, individually and : Pretrial Order 
as Commissioner of New Yor« City's 
Human Resources Administri .0n, t (CMM) 
et al., 
and t 
THE NEW YORK PC “IDLING HOSPITAL and 3 
ST,, JOSEPH’S . ‘SS OF PEEKSKILL, 
t 4 
Defendants. 


nwwsenmeaeewaenmaemeeeaeaeenre2xee en tk 


The part!~s have submitted briefs or. the | tsue 
presented by this lawsuit. 

The case involves a claim for menew damayes 
and attorneys' fees pursuant to 42 u.S.c. § 1983, for 
alleged violation of plaintiffs’ constitut orl rights 
by reason of defendants' taking the infant plaintiffs into 


custody without a hearing cr consent of the plaintiff mother. 


It is also claimed that defendants detained the infant | 
| 
plaintiffs without a hearing after request by plaintiff 


mother for their return. Both compensatory and punitive 

& | damages are requested. 
The dismissal of the third claim by this court 
has been affinned by the Court of Appeals, 499 F.2d 761 


(1974). Since plaintiffs make no mention in their 


cece penne se tee At a a a a ae A A CCEA te em _— ~ ~ an omen Sect NNER RSS GEST PRE 


brief of the fifth claim requesting damages for false 
imprisonment, this claim is also dismissed 

Plaintiffs state that “the sole issue with 
respect to liability is whether defendants legitimatized 
their custody of Daniel Cruz and Marisol Lopez by obtaining 
either a court order or written consent." 

The city defendants claim that they are not liable 
for any acts that were taken in this case. Defendants New 
York Foundling Hospital and St. Joseph's Home of::Peekskill 
claim that the original custody was proper and, if not, 
they are not responsible for the actions taken. 

The city defendants Beine and Fass move to dismiss 
the complaint against them for lack of personal service. 
This motion is denied. The motion for G@efault was denied 
on November 18, 1975, on the express condition that they 
appear generally by the Corporation Counsel's office and 
the case proceed against them on the merits. 

| Each party shall serve on the other no later than 
December 29, 1975, the names of the witnesses each intends 
to call and a listing of the exhibits each intends to offer 
on the trial. 

So ordered. 

Dated: WNew York, N. Y. 


December 18, 1975 CHARLES M, METZNER 
Up Bs De Wes 
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F oe - . 
After reviewing the evidence in this oases” a 
7. , 
to . 
I have come to the conclusion that the court must, : 
Ye 
dismiss counts 1] and 2 of the complaint. yi . sf 


These counts are based on a claimed violation 


of plaintiffs’ constitutional rights as provided by 


42 U.S.C. § 1983. It is alleged that the failure of 


the defendants to afford Pauline Perez a hearing at or 


shortly after placing plaintiff's children in the custody 


of the New York Foundling Home and St. Joseph's Home 


respectively, violated the constitutional rights of 


both the mother and the chila@ren. For the purposes of 


this memorandum, I will assume, based on the evidence 


offered by the plaintiffs, that the right to such @ 


hearing could have been satisfied by @ court order 


obtained by the defendants or the consent of the mother. 


Admittedly, a court order was never obtained 
* 5! 
AS 


; fae 
by either agency. I will’ assume for these purposes 
2 bd \ 


that Pauline Perez did not give her consent to custody : 


to the defendants through the Bureau 


_—-- Oe Pett ne we - 
: muti. int a> en ay ob GE 8 - 


of the children 


ee 3 


Se er rn ee ee =~ 
. eat er ee Seat a 
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pe 


The initial custody in December 1969 was 


cleerly proper since the facts show an emergency situation 


with the mother in the psychiatric ward of Bellevue 


to take care of the children. The 


Hospital and no one 


record will show that plaintiffs have conceded that 


there is no issue as to this. The issue is wnether the 


defendants are liable for having continued custody to 


March 7, 1972, despite the pleas of the mother for the 


return of her chilcren. 


In this case, the initial finding necessary 
to be made is whether the chilcren are destitute, 


neglec-ed or abandoned. It seems clear to the court 


that the children should be designated as destitute 


(Social Service Law § 371(3)), since abandonment and 


neglect imply improper acts on the part of the parent. 


The custody was not permanent and the mother had the 


right to regain custody when she was able to properly 


provide for the children. This would be true even if 


a written consent had been executed by the mother. § 383, 


Wyman, 295 F. Supp. 1143 (S.D.N.Y.), 


AL2 FI2a 657 (2d Cir. 1969), cert. 


_.. aff'd-per_curiany. 


‘denied, 396 U.S.-1024 (1970), sets’ forth the law ino, 
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this circuit at least up to the decision on Aoril. 3, 
1972 in Stanley v. Tllinois, 405 U.S. 645. FPoore 
hei.d that procedural due process was not denicd by 


the failure of the agency to hold a hearing or 


institute judicial proceedings upon receipt of a 


= 
e 


request for the return of the child. Judicial proceed 
ings to regain Geant were found available to the 
mother and thus the failure on the part of the defendants 
to take action did not amount tu the deprivation of a 
constitutional right. 

Thus, we never reach the rule enunciated in 
Wood v. Strickland, 420 U.S. 308 (1975), whicr is 
bottomed on the premise that the action is not 
justifiable when it is based on “ignorance or disregard 
of settled, indisputable law.” And we never reach the 

‘ 

question of whether the defendants here are entitled 
to the qualified immunity referred to in Wood v. 
Strickland. 


-The first and second claims are therefore 
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UNITED STATES DISIRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


JOSEPHINE DUCHESNE, Administratrix 
of PAULDNA PEREZ, et al., 


Plaintiffs, 
-against - 72 Civ. 3447 
: (CMM) 
JULE M. SUGARMAN, et al., 


METZNER, D. J.: 

There has been submitted to the court a statement 
‘of the evidence pursuant to Rule 10(c) of the Rules of 
Appellate Procedure. Objections to the statement have 


been filed by opposing counsel. 


I agree with the objections filed by the Corpora- 


tion Counsel as to both his suggested additions to the 
testimory of Dr. Smith, and the suggested deletions in 
the deposition of Paulina Perez. I would also edd to 
Dr. Soith's testimony that Paulina Perez had four children, 
each fathered by four diz "ferent men, without marriage to 
any of them. 

The docket sheet shows an éntry for my opinion 
issued at the end of the entire case dismissing counts i 
and 2 of the complaint. Consequently, this will be part 


of the record on apposal. 


ee ee is eebnesienaiaainadeddnammatniainntieni anemia 
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I agree with the objections filed by counsel 
for the New York Foundling Hospital and St. Joseph's 
Home of Peekskill as to Nos. 1 through 12. No. 8 is 
specifically covered by the above referenced opinion. 

As to the objections to the specific testimony, 
I will dispose of them as follows: 

No. 13 is denied. WNo.14 is denied. 


No. 15 I assume refers to No. 6 and is granted. 


a 
4 a 


No. 16 which revers to «0. 7 is granted. 


“a 
ae Te 


No. 17 is denied. No. 18 is denied. 


“ 
. 


No. 19 is granted. I assume this refers to No. 8, 


not No. 7. 


Par ecety ool 


No. 20 is denied. 
ae No. 21 is denied. This refers to No. 7 in which 
Mrs. Duchesne said she took care of her own children, but 
‘their ages are 20, 28 and 29, and this fact should be inserted. 

No. 22 is denied. No. 23 is denied. 

No. 24 is denied. No. 25 is denied. 

No. is denied. No. 27 is denied. 

granted as to items LO and ll. 


‘eae 


denied. No. 30 is denied. ° 


We 


“ od . . 
stPetd thes 


granted. No. 32 is denied. 


granted. 


has in its possession a portion of the 


‘ 
es 
“ 


charge which is not boiler-plate end attaches it to this 
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memorandum for use on the app 


So ordered. 


Dated: New York, N. Y. 


January 24, 1977 


Form 26-D.M.u. 
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ALAN D. MILLER, 
CCMMISSIONER , STATE or NEW YORK 
a Oe SORE SON ee DEPARTMENT OF ... MTAL HYGIENE 
DIRECTOR, BUREAU OF 
APTERCAPE SERVICES ————— 


AFTERCARE CLINIC PRIVILESED 1D CONSIDIUTIAL 

——EEE ‘ ee OS we eetee fae a ans @ 4 
39 EASY 17TH STREET FAR PROFESS CL Sle GALy 
NEW YORK, N. Y. 10003 if 

TELEPHCNE: GRAMERCY 3-0500 


April 29, 1970 


Bureau of Child Welfare _ Res Pauline Perez — 
80 Lafayette Street BC W4#2973607 
Wew York, N.Y.10013 BCW Cas load 204 


Attenticn: Mr. James R. Princeler 
Supervisor I 


Dear Mr. Princeler: 


This is in reply to your letter of April 1, 1970 requesting 
information on the above-named. We can give you tne following: 

Mss Perez was born June 22, 1942 in Puerto Rico. She went to 

-h grade in New York. She claimed to have been at Centrai Islip 
Svete Hospital in 1962, but there is no record of pre ous admission. 
She was admitted January 30, 1965 to Pilgrim State Hox ital because of 
paranoid delusions and auditory hallucinations. ler diagnosis :3 
Schizophrenia, Paranoid Type. She improved and was discharged March 16, 
1968. Her second admission was on a voluntary application on January 19, 
1970 to Central Islip State Hospital because of recurrence of symptoms. 
She improved again and was discharged on February 11, 1970, 


Since her release from the hospital, patient has made a good 
adjustment. She has been attending the Aftercare Clinic regularly 
once a month. as scheduled, and she is taking a mild tranquilizer. On 
January 24, 1970 an AZ Test at the hospital was positive but patient says 
that she had had her period since and that she is not pregnant. 


Presently patient is in good contact and does not exhibit any 
psychopathology. Prognosis is guarded. It is, however, my considered 
opinion that patient may be trusted with the care of her children, 
preferably first with the older child, and after some time of satisfactory 
adjustment, witn the baby. I feel that she will be able to function in 
her role as a mother. 


J trust that this information will assist you in planning for 
Miss Perez’ children. 
Sincerely yours, 


ft a) 
nm Azrn, i How rl. L 


ES: TM Leon2zrd Kane, M.D. 
Assistant Director 
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PEREZ v. SUGARMAN "61 
ag ’ Cite as 499 F.2d 781 (1974) : 
> many which develop under the Internal - ment should be prospective only, appar- 
% Revenue Code) will be considered open . ently considering that the additional tax 
’- with respect to the affairs of all taxpay-- and the costs and expenses of the litiga- a 
ers, including those residing in Circuits - tion here and. in the Tax Court appropri- wii 
which have already passed upon the ately .penalize the taxpayer for its in- j 
question. The Government wil} ve en- transigence in relying upon an unre- 
couraged to use the. possibility of such. versed decision of this court which estab- . 
overruling of. decisions-in this Circuit,-: lished the law.of this Circuit. wel. 


%& 


_as it has in this instance, as a means to’ - Jt-‘ig my individual opinion - that Bit 
discourage the Supreme Court from re-’chenging the- established. rules ia the - dei 
_ solving such. conflicts «among Circuits--, ‘ddle-of the’ game is unjust, unfair, A) 
Additionally, the possible availability to -= and inconsistent with the operation of a’ "e eet 
--the-Government of such overruling deci--.. yjable system of legal precedents, partic- is 
sions-in-the Circuits.(¢3 a practical mat- <: ylarly to.a: taxpayer such as this one’ a be 


ter. not available to private parties) will ~ with a.relatively small amount at stake. - 
serve'as an inducement or invitation to -- The controlling law of this Circuit, as it 
the Government to refrain from seeking - existed at the time of taxpayer’s trans- 
resolution ‘ of-.these : uestions by Con- *-action,. should be applied and taxpayer 
gress. 2 S55. Searoog *s.e-2/=*Tshould have the right to any tax benefit 
--The: Government’s “approach to the “available to it under Pridemark. it is - 
precedential force ef decisions in-tax unconscionable to hold otherwise, In all 
cases -is ‘strange,: indeed..~ It “has now. fairness and justice I cannot be persuad- 
been successful in its effort to have this | ed to join in placing the taxpayer in 
court effectively-hold that once.a divi- . such an uafavorable and unreasonable 
mn of opinion arises between and __ position by a denial of prospective appli- 
ong Circuits the rule announced in cation of our decision which definitely - 
those . Circuits ..rejecting~ the Govern-_ changes the rules of the game. . 
ment’s position should be open to attack’. .+.2./42 040 4 oti 4, fi 
in connection with each case that mayo; .°- =. 
subsequently arise in such Circuits... =". 
_ This-procedure favored-and adopted 
by the Government opens up only a one- =. 
way street... Few, if any,.taxpayers who-.. 2: 
are confronted with a:pre-existing deci- --itvssi5 2 -*v +s 1% 
sion -in-their- particular.-Circuit which’. << ~~ rae Dx a Se 
supports the Government; will be intrep-~. ==: Paulina PEREZ et ai. Pisintiffs 
id enough or: financially strong-enough ee: thet sgt PONE gs ettempects ah, 
to carry a case seeking an overruling de-. .2.-<.--5°5 =~ SMe Aopig 2 tebe tes 
cision. through the.Tax Court, throdgh.a : Jule M. SUGARMAN ét al, Defendants, 
regular panel, and through the Court of tees io ., Cand ee me 
Appeals in banc. In the instant case,the : ~-- New = Foundiing Hospital and St. 
Government could have sought initially a- : py Home of Peekskill, : 
A . < endants-Ap pellees. 
hearing of the appeal in banc, but it ’ “i i AS 
eleried not to do so. Thus, the taxpayer .No, 202, Docket 73-1790. 
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has been subjected to a three-level pro- _ =>. United States Court of Appeals, 
ceeding with all the attendant delays, ~° -.-. + Second Circuit::-.. ° 
burdens, costs and expenses. I venture ** Argued Dec. 3, 1974. 
to say that the costs and expenses are “et Decided June 7, 1974. 
times greater than the amount of tax 
liability in controversy. Modes | ( : 
Counsel-for the Government has op- ~ Civil rights suit was brought 
@..:; the proposal that, if this court against four individual municipal em- 


were’ to overrule Pridemark, its judg- ployees and two private child-caring in- 
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stitutions by mother who alleged that 
her children had been removed by the 
city and detained by the institutions for 
over two years without her consent and 
without benefit of either a court ordei 
protecting the detention or a hearing of 
any kind whatsoever. The United 
States District Court for the Southern 
District of New York, Charles M. Metz- 
ner, J., dismissed the complaint against 
the institutions on the ground that the 
Court did not have subject matter juris- 
diction over them, and an appeal was 
taken. The Court of Appeals, Water- 
man, Circuit Judge; held that the Dis- 
trict Court did have subject matter ju- 
risdiction, since the actions of the insti- 
tutional defendants constituted “state 
action” both under a “public function” 
theory and also in view of the persua- 
sive evidence of the degree to which the 
state has insinuated itself into the ac- 
tions of the institutional defendants 


Reversed ard remanded. 


L Courts ©28i(4) 

District court had subject matter 
jurisdiction of civil rights suit -brought 
against, inter alia, two private child-car- 
ing institutions by mother who alleged 
that her children had been removed by 
the city and detained by the institutions 
for over two years without her consent 
and without benefit of either a court or- 
der protecting the detention or a hear- 
ing of any kind whatsoever, since the ac- 
tions of the institutional defendants con- 
stituted “state action” both under a 
“public function” theory and also in 
view of the persuasive evidence of the 
degree to which the state has insinuated 
itself into the actions of the institution- 
al defendant. Social Services Law N. 
Y. §§ 371, suod. 10, 372, 395, 398, subd. 
6(g,h), 400; 42 U.S.C.A. § 1983. 


2. Civil Rights C?13.5(2) 

Civil rights statute’s “under color 
of” law provision is congruent to the 
“state action” concept. 42 U.S.C.A. § 
1983. 


3. Constitutional Law C=254 a 
As a general rule, the proscriptions 
of the Fourteenth Amendment do not 
extend to private conduct, but conduct 
that is formally ‘private’ may become 
so entwined with governmentz| policies 
or so impregnated with a governmental 
character as to become subject *o the 
constitutional limitations placed upon 
state action. U.S.C.A.Const. Amend. 14.. 


4. Civil Rights ©°13.5(2) 

In certain instances, the actions of 
private entities may, within meaning of 
civil rights statute, be considered to be 
infused with “state action,” if those pri- 
vate parties are performing a function 
which is public or governmental in na- 
ture and which would have to be per- 
formed by the government but for the 
activities of the private parties. 42 U. 
S.C.A. § 1983. Stes 


5. Civil Rights C13.5(2) 

In accepting and retaining custody 
of children alleged to have been “ne- 
giected”” or “abandoned,” private child- 
caring institutions perform a “public 
function” and there is thus “state ac- 
tion” within meaning of civil rights act. 
— Services Law N.Y. § 895; 42 U. 

C.A. § 1983. 

See publication Words avd Phrases 

for other judicial constructions and 

definitions. 


——_-————_ 


Lisa H. Blitman, George C. Stewart, 
Napoleon B. Williams, New York om 
for plaintiffs-appellants. 

Frederick J. Magovern, Bodell, Gross 
& Magovern, New York City, for delent- 
ants-appellees. 


Before WATERMAN and 


WATERMAN, Circuit Judge: 


{1} This is a civil rights suit 
brought under 42 U.S.C. § 1983 against 
four individual defendants, all of whom 


* Of the Southern District of New York, sitting by designation. 
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FEIN- 
BERG, Circuit Judges, and GURFEIN. 
District Judge.* 


ak 


PEREZ v. SUGARMAN 
Cite as 499 F.2d 761 (1974) 


are employed by the municipality of 
New York City, and two private child- 
caring institutions, New York Found- 
ling Hospital and St. Joseph’s Home 
for Children. The complaint alleges 
deprivations of the constitutional rights 
to due process and equal protection of 
the laws as guaranteed by the Four- 
teenth Amendment. In the district court 
‘below the two institutional defendants 
moved to dismiss the complaint as 
against them on the grounds, inter alia, 
that the court lacked subject matter ju- 
risdiction and that the complaint failed 
to state a claim upon which relief could 
be granted. The district court, Metzner, 
J. apparently assuming arguendo that 
«shbject matter jurisdiction existed, first 
dismissed the complaint, but only to the 
extent that it was based on alleged deni- 
a's of equal protection, against the insti- 
vational defendants upon the ground 
‘hat it failed to state a claim upon 
hich relief could be granted. Judge 
Tstzner then dismissed the entire com- 
saint against the private institutions 
fer lack of subject matter jurisdiction. 
¥e do not disturb the district court’s 
é:smissal of the complaint insofar as the 
mplaint alleges equal protection 
“lations! We hold, however, that the 
. ©Fee court had subject matter jurisdic- 
a and, accordingly, we reverse the 
"trict court’s dismissal for lack of sub- 
. **S matter jurisdiction and order the 
- "mplaint reinstated against the defend- 
‘appellees herein except to the ex- 


3. “3% that it rests on alleged denials of 
~~ "Fal protection. 


Ee si gravamen of the complaint is an 
"td unlawful and unconstitutional 
 pecttOM of appellant? Perez’s children. 

“*2zh the allegations are unclear at 


Pig "is point, 
“rt below, 
i a 
. *“Snivally 
he | wy y. 
° "tke 
“Trp 


we adopt the reasoning of 


appellant Perez's infant chil- 
Parties to this action. For 
of simplicity, we shall dispense with 
'0 the children ay “appellants.” 


Gna 
Sin 7 
re: % the court to have subject-matter 


erty Ps Ps 
Mahia the claimy alleged against 
tony 8ppellunt aud eppellees have 
™) : . 
*me attention to the question of 


are alxo 


<r.ae points in describing what specific 
acts were performed by which particular 
defendants, the complaint does disclose 
the general Sequence of events concern- 
ing which the plaintiff complains. In 
late December 1969, plaintiff-appellant 
suddenly became ill and was transported 
to a hospital by ambulance. During the 
period of her hospitalization appellant’s 
children came into the custody of New 
York City child welfare officials. The 
children were subsequently placed by the 
city with the two private institutional 
defendants herein. Following her re- 
lease from the hospital appellant began 
to request the return of her children, 
but the defendants refused to surrender 
custody. 


The complaint states that it was not 
until March of 1972 that the defendant 
city officials made any attempt to obtain 
a court order to attest to the validity of 
their detention of appellant’s children. 
Even then, the neglect proceeding filed 
by the city in the Family Court was ap- 
parently instituted only in response to a 
petition filed by appellant in New York 
Supreme Court for a writ of habeas cor- 
pus, in which she sought return of her 
children. In short, appellant’s complaint 
alleges that these children were removed 
by the city and then detained by the de- 
fendant institutions for well over two 
years without the parent’s consent or 
without benefit of either a court order 
protecting the detention or benefit of a 
hearing of any kind whatsoever. The 
compla‘*t also alleges that the institu- 
tional defendants were cognizant of the 
fact that there had been no hearing and 
that there had been neither a court or- 
der authorizing institutional custody nor 
consent of the parent agreeing to it.3 


whether the complaint states a cause of ac- 
tion upon which relief can be granted to ap- 
pellunt. As we have indicated, a motion un- 
der Rule 12(b)(G) of the Federal Rules of 
Civil Procedure, in addition to the motion 
under Rule 12(b)(1), was before Judge 
Metzner. Except to the extent of dismissing 
the equal protection portion of the claim, 
however, the district court did hot decide the 
12(b)(6) motion. We therefore are not re- 
quired in advance of a ruling below to deter- 
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{2] 42 U.S.C. § 1983, the provision 
of law upon which this lawsuit is predi- 
cated, is apposite only when the person 
against whom the provision is invoked 
has acted “under color of” law. It is 
well-established that this jurisdictional 
prerequisite is congruent to the “state 
action” concept. United States v. Price, 
383 U.S. 787, 794 n. 7, 86 S.Ct. 1152, 16 
L.Ed.2d 267 (1966); United States v. 
Wiseman, 445 F.2d 792, 794 (2 Cir.), 
cert. denied, 404 U.S. 967, 92 S.Ct. 346, 
30 L.Ed.24 287 (1971).4 In this case 
the appellee institutions, concededly pri- 
vate in nature, contend that their actions 
in detaining the appellant's children do 
not constitute “state action” but rather 
the action of private parties wholly 
without the purview of Section 1983. 
For the reasons developed below, we dis- 
agree, and we conclude that under the 
circumstances here the actions of 
the institutional defendants uid con- 
stitute “state action” and therefore the 
district court had subject matter’ juris- 
diction. 


{3} As a general rule, the proscrip- 
tions of the Fourteenth Amendment ‘do 
But 


not extend to private conduct. 


mine whether the due process portions of 
the complaint state a canse of action upon 
which relief can be granted. However, we 
observe in this connection that the allega- 
tions of the complaint are far from frivo- 
lous. 

These children were placed in defendant in- 
stitutions in December of 1969. At that 
time § 398, subd. 2(b) of the New York So- 
cial Services Law, McKioney'’s Consol.Laws, 
ec. 55 declared that the power and the duty 
of a social welfare officer was to “[r}ereive 
and care for any child alleged to be neglect- 
ed or abandoned who is temporarily placed 
in his care by the family court pending adju- 
dication by such court of the alleged neglect 
or abandonment. . " This provision 
seems to imply that there was no authority 
at that time to receive and care for appel- 
lant’s children without an order, or at least 
© pending procerding to obtain un order, of 
the family court. 

On June 1, 1970, when the appellant's chil- 
dren were still in the custody of the institu- 
tions, amendments to § 398 became. effective. 
The Jaw then read and now provides that 
“[a} social services official shall have the 
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“(cJonduct that is formally ‘private’ 
may become so entwined with govern- 
mental policies or so impregnated with a 
governmental character as to become 


subject to the constitutional limitations . 


placed upon state action.” Evans y. 
Newton, 382 U.S. 296, 299, 86 S.Ct. 486, 
488, 15 L.Ed.2d 373 (1966). While the 
numerous cases which have grappled 
with the concept of “state action” have 
reached widely disparate results, this ap- 
parent disarray is to be 2xpected since 
“fojnly by sifting facts and weighing 
circumstances [of each case} can the 
nonobvious involvement of the State in 
private conduct be attributed its true 
significance.” gtcn 
Parking Authority, 365 U.S. 715, 722, 81 
S.Ct. 856, 860, 6 L.Ed.2d 45 (1961); ac- 
cord, Moose Lodge No. 107 v. Irvis, 407 
U.S. 163, 172, 92 S.Ct. 1965, 32 L.Ed2d 
627 (1972); Evans v. Newton, 382 U.S. 
296, 299-300, 86 S.Ct. 486, 15 L.Ed2d 
373 (1966); Male v. Crossroads Asso 
ciates, 469 ".2d 616, 620 (2 Cir. 3973). 
When we “s ft the facts” and “weigh 
the circumstances” before us here, we 
conclude that the acts of the private in- 
stitutions of which appellant complains 
were “under color of” state law. 


same fnuthority as a peace officer to remew 
a child from his home without au order of 
the family court and without the consent of 
the parent. . . ff . . . continuicg - 
in the home preseuts an imminent danger te 
the child's life or health. When 9 child i» 
removed from his home pursuant to the pre 
visions of this subdivision, the social services 
Official shall promptly inform the parent 
and the family court of his actiox~ 
(Emphasis supplied). NYSSL § 308, sa¢ 
9. Although this amended section might a» 
thorize removal from the home withost 3 
court order, it would not seem to justify & 
detention in excess of two years without & 
court order or a hearing. Moreover, s* ¥¥ 
have stated, the initial removal in this co 
would appear to have been governal by t= 
provisions of § 398 existing on the dace é 
that removal. Thus, it is possible that b> 
the initial removal and the subsequent detar 
tion involve violations of Jaw. : 


4. “‘Under color’ of law means the ==* 
thing in [18 U.S.C.) § 242 that ic dos @ 
the civil counterpuct of § 242, 42 tse ft 
1983." United States v. Price. svar * 
U.S. at 794 pv. 7, 86 S.Ct. at 1157. 
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PEREZ v. SUGARMAN -- 
Cite an 498 F.2d 761 (1974) 


{4,5] In certain instances the ac- 
tions of private entities may be consid- 
ered to be infused with “state action” if 
those private parties are performing-a 


function public*or governmental in-na- - 


ture and which-would have-to-be-per- 
formed by’ the-Government but for-the 
activities of the private parties. See 


Evans.v+Newton, 382 U.S. 296, 86 S.Ct.. 
486,:15-L.Ed2d 373 (1966) ;-Smith:v— 


-. Allwright,:321 U.S. 649, 64 S.Ct-757; -88 
-: LEd: 987-¢1944) ;.Nixon-v..Condon; 286 
_- U.SeT3,552. S.Ct: 1484,~.76- LEd=. 984 — 


* (1932) F-United States v.: Wiseman, su=- 
a - pra*=For-example,-in United’ States:-v. * 


Wiseman, supra, we heid that the. acts of © 
private Process, servers there constituted 
“state: action’ 7: despite the fact that the - 


~ servers? were; not: technically- state ° ‘em-* 


= ployees: Se The-rationale. of that-decision 
‘ was that he-function which these people 
performed was one-“essentiallyand tra- 
. ditionally’ public:.- Similarly;~ .in- Evans 
v. Newton;.supra; the operation-of-a mu- 


. nicipal’ park. was considered -essentially 


: “neglected” or-‘abandoned,’” child-caring - 


public im nature, irrespective of whether 
the-parties supervising the. operations of 


- the park were-private persons or public - 


officials-:~ -In-‘accepting and ~retaining 
custody of children alleged to have-been 


institutions. of the type. we have in this . 
case: perform: a “public function.” ‘Any 


doubt that: this. function is..a. public one- 
is dispelled_ by-even & cursory reading of 


_~ Section - 395 -of the New-: York Social 
Services: Law «(McKinney - Supp: 71972) 
(NYSSL),: ‘which ‘ declares that.’ govern- - 


“ment. officials :"shall’ be responsible: for: 


the welfare. of children- who-are-in*need 
eT AS ee nits eae 


5. In a footnote: in “thei” briet in this court, 


appellees direct our attention -to- the point in - 


appellant’s -complaint -where the appellees 
are described as “agents” of New York City. 


From this.- characterization appellees reach -. 


" the novel conclusion- that: they must be con- 


sidered as organs of a municipality. —We are - 


then referred.to casey which have held mu- 
nicipalities immane from suit under 42 USS. 
C. § 1983. We find this line of reasoning 
superficial. - Acceptance of such reasoning 
would foreclose-suit aguinst any party who 
could be regarded as an agent of a munici- 
pality. Yet, §-1983 cases invariably concern 


S ness of the State control over cooperat— 
SESS > t $ 7% = - 
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of public assistance and care, support 
and protection .-: .- .” -In fulfilling 


this responsibility, however, the State .— 


may provide direct assistance or, should 
it so choose; the State may act “through 
an authorized agency.” Id. -Both insti- 
tutional deferdants herein lie within the. 
statutory definition of “authorized agen- 
cy.””” See NYSSL § 371(10). Thus, the 
statutory scheme expressly contemplates - 
that in performing this public function-* 


:. of caring for children the State may. uti- +>, 
“lize private entities of the sort we have =" > 


‘here. This: is: precisely what the: city: 
welfare officials did when they trans—-~ 
ferred appellant’s children to the care of 
the institutional - defendants. --But,-as 
the statute makes incontrovertibly clear, — 


it is the State which in effect is provid- —: 


ing the care through the private institu-* 
tions. This exercise of the administra-.. 
tive placing prerogative does not affect -: 


.--in any way the State’s ultimate respon- 


sibility for the well-being: of the chil- :- 
dren, and, consequently, the pub’ic: na- 
ture of the function being Performed. 


‘>. We need not rely ‘solely on the “public 


function” theory; however, to support .. 


--our conclusion that “state action” exists. 


The comprehensive statutory regulatory 
Scheme of the New York Social Services 


Law is persuasive, perhaps compelling, ~ +s 
evidence of..the- degree.to which the -- 


State has insinuated itself into the ac- 
tions .of the: private defendants _here. sey 
As we have already indicated, the stat- .- 
ute makes the State bear responsibility a 
for the care of all-children in need of as-- 
sistance. NYSSL .§°395.. The. pervasive-. 


“acini or “institutions ke are alleged to: 2 
-have acted in.just such an agency capacity 


for the State. - Appellees. next suggest. that 
the appellee institutions may not be “per- 
sons” within the § 1983 definition of that 
“term. But this contention must also be re- 
jected, for § 1983- has served as a vehicle 
for bringing suit against corporate entities. 
See, e. g.. Palmer v. Columbia Gas of Ohio, 
Ine., 479 F.2d 152 (6 Cir. 1973); Bronson 
v. Consolidated Edison Co., 350 F.Supp. 443 

_ (SDNY 1972); Stanford v. Gas Service Co., 
346 F.Supp. 717 (D.Kan.1972). 
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ing private institutions -is disclosed by 


further inquiry: Section 371(10) re 
. Quires that aay child-caring institution 
desiring to qualify--as.an -“authorized 
agency”. must be incorporated- in New- 
York and must consent.to be approved; 
visited, inspected, and supervised by the 
State “as to any and all.acts in relation - 
"., tothe welfare of. [the}]-children” it re— 
ET peer -from. the State:. <Public- Welfare -: 
officials. have--the “power to- place chil--. 
dren only in those institutions which-are — 
“visited? inspected and supervised by the™ 
board ‘and conducted in. conformity with .~ 
“the: rules ‘of’ such board." Id-.§ 398, 
> subd. -6(g).:.. The: States may: visit. any 
= such) institution, id_.§-386,-and -the law = 
recommends that: this; :be: done- at least: : 
tour: times @ years “Sueh. institutions -- 
must. keep detailed records-which can be - 
*: ~. inspected. by the State and must. make-- 
~ reports to the State. on-special forms 
- supplied by the States: Id. § 372.: Addi-- 
tionally; the State must supervise chil- 
dren of whom it has taken custody until 
- they: reach the age of twenty-one. - Id. § 
-.398,. subd. 6(h)..° Most importantly, the 
* absolute’ dominion of the State “over the 
private’ institutions i is: ‘illustrated by the ~ 
~ State’s- ability to--remove the children -- 
- from: the’ institution _at-any time. .-Id..§ — 
"4007. ‘This comprehensive ‘statute ‘thus--=: 
Eeatablishes' ‘that=while.. _the* ‘State: *may~ 
whe have Glelded: ‘physical” -possession™ of the ~ 
{= children, at’ no time “did” it,~or- “indeed ~. 
- could. it;: relinquish effective legal - con— 
trol-over: then. : -This* “Fetention :0f" con- ry 
‘ ‘otrol does ‘not,. however... sundercut the im-. 7 
we 2 portance of. the institutions. in the over— 
Salle “scheme to ‘care. for® needy - ‘children. 
As’ ‘noted,. the New York Social Services . 
- Law. expressly contemplates the use-of- 
: oetoabe facilities to.accomplish the pub- 
=" lic- purpose. here.:: Indeed, . these —— a 


a ET 


6- ‘In. sltections whens this cecnnaiden was ab: 
. sent,: however, 


action has been required: See, e. g., Lefcourt 
v. Legal Aid Society, 445 F.2d 1150 (2 Cir. 

* 1971).- 
Appellees place particular siamtindle on this 
case. -As mentioned, the lack of a nexus is 
significant, and therefore the holding in Lef- 
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=of” the business of operating an~ ~insti-- . 


“state action.’" -: 


: _rogatories which sought-to obtain: ie 


= eae? “ — 
o> 


& much--more substantial - 
showing of state implication into the Private — - 


‘. _ Performed for and by private persons.” 


we iw <8 “s 
Ah Hoty 
‘entities are an ae part of the ag 
lic operation: of _ providing assistance. 
And, as the Supreme Court has-pointed . 
out’ in Burton v. Wilmington Parking - 
Authority, supra, the-dependence of the 
State on private parties. is a -factor 
which tends to establish the intimacy: 
> requisite to a finding of: “state action.” ro 
We. - point out that appellant does. ‘not - 
-claim: that - the: regulatory:+ system:-to--: 
which these private institutions aré sub-.- : 
“jected when_ they’ accept- children ;from— 
the State compels a holding :that. every—. 
“action in which such-ar. institution~ en-= =: 
gages is “‘state action.’’: ~ Rather,- appel- =. “si 
lant argues only that the particular-cus--. 
todial power exercised here in detaining ©: 
appellant's children constitutes “state ac-.: = 
-tion”: because there-is a-nexus. between ~ 
the public function-being performed and _---: 
the specific acts which are alleged to. be..: 
objectionable.” Just as in United States - 
- V.- Wiseman, supra, 445 F.2d- at 796, 
“this case directly involves defendants’: 
mode of conducting the public function- 
and does not involve:a ‘collateral aspect." 


bs 


tution which cares for children... The ex—-. 
istence of this ~ nexus nas. made > the= 
_courts.. more. receptive to: ‘a finding’-of ° 
“See,.e." By id. at 168 


== “Appellant maintains: that. the district ~- 
-.court: prejudicially- erred” in failing‘ to”. 
“grant her request that the defendant i in22> 


“stitutions be directed to “answer” ‘inter=.- 


mation. about any public: funding the-in-2 9 =%: 
“ stitutions —receive. -: Appellant. ‘desired ok 
>this ~ information’ for.» the’purpos@= 208 bat 
proving her allegations of “state action;” a 
and, -in- view -of the holding we reach =$ 
~ here:- “it is obviously no longer: Sasxr sal & 

forus to consider this i issue.: : 


“Reversed and remanded... 


“courts is inageticable to- the case before: us.: : 
‘-Forthermore, Lefcourt is distinguishable be-. 
cause-it involved a function which “far from 
being the function of an agency which ‘tradi- : 
tionally serves the community’ is normally " | 
- ad, 

at 1156. Also, the city there retained “few 
- controls” over the private party alleged to 


. have engaged in “wate action.”. “; eras 
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In the Matter of Danret C. and Other Children Under 16 Years 
of Age, Alleged to be Neglected. Te Peopre or THE Stare or 
New Yorx ex rel. Pautrye P., on Behalf of Danrex C. and 
Another, Appellant, v. Burzau or Camp Werrare et al., 
Respondents. 

First Department, March 18, 1975. 


Parent and child—neglect proceeding —since petitioner was not afforded 
reasonable opportunity to present her evidence to rebut charge of neglect, 
finding of neglect which was made against petitioner, after she had rested 
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her case in habeas corpus proceeding for return of her children without hav- 
ing offered any defense to charge of neglect, is stricken, and matter is 
remanded to Family Court for hearing on issue of neglect—fact that peti- 
tioner had been confined to hospitals at intervals did not establish neglect 
or unfitness per se— habeas corpus proceeding was properly d/.missed — dis- 
positional order directing that petitioner's children be placed with Commis- 
sioner of Social Services should be reversed. 


1. In December, 1969, petitioner, who has previously required psychiatric 
treatment and short-term hospitalization, orally consented to placement of her 
three children, after becoming ill and signing herself into a hospital. When 
respondents refused to surrender custody of the children upon her release 
from the hospital, petitioner commenced a proceeding for a writ of habeas 
corpus for the return of her children, which was transferred to the Family 
Court and consolidated with a neglect proceeding which had been filed by 
respondents. After petitioner rested her case on the habex. corpus proceeding 
without having offered any defense to the charge of neglect, and before respond- 
ents offered their rebuttal evidence, the court agreed, over petitioner's objec- 
tion, to cousider all evidence put in as evidence in both the writ and neglect 
proceeding. Subsequently the writ was denied and a finding of neglect was 
made against petitioner. Although the removal and detention of petitioner's 
children was violative of former article 3 of the Family Court Act (now covered 
by article 10) since there was no court order obtained and petitioner did not 
consent to the removal, nevertheless, the habeas corpus proceeding was properly 
dismissed based on the evidence before the Family Court. 

2. However, since petitioner was not afforded a reasonable opportunity to 
present her evidence to rebut the charge of neglect and to negative any cvi- 
dence of a substantial probability of neglect or future harm to the children, 
the finding of neglect is stricken, and the matter is remanded to Family Court 
for a hearing on the issue of neglect. A finding of neglect should not be made 
lightly, nor should it rest upon past deficiencies alone. There was no evidence 
of maltreatment of the children by petitioner or that in the past they suffered 
harm at her hands. The fact that petitioner had been confined to hospitals 
at intervals did not establish neglect or unfitness per se. It is for the court to 
determine if, at the time of hearing, the children are suffering or are likely to 
suffer from neglect. 

3. The dispositional order which directed that petitioner’s three children 
be placed with the Commissioner of Social Services for a period of 18 months 


should be reversed on the law since the validity of such order rested on the 
initial determination of neglect. 


AppeaL (1) from an order of the Family Court, New York 
County (Srantey Gartenstety, J.) entered December 1, 1972, 
which dismissed petitioner’s habeas corpus proceeding and 
found that petitioner had neglected her children, and (2) from 
an order of said court, entered June 18, 1973, which directed 
that petitioner’s three children be placed with the Commis- 
sioner of Social Services for a period of 18 months. 


Lisa H. Blitman of counsel (MFY Legal Services, Inc.), for 
appellant. 
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Murray L. Lewis of counsel (L. Kevin Sheridan with him on 
the brief ; Adrian P. Burke, Corporation Counsel), for Bureau of 
Child Welfare and others, respondents, 


Frederick J. Magovern of cou sel (Bodell & Magovern, P. C., 
attorneys), for New Yor’: Foundling Hospital and another, 
respondents. 


Stevens, J.P. Petitioner appeals from an order of the Family 
Court, entered in New York County on December 1, 1972, 
(Gartenstetn, J.) which dismissed her habeas corpus preceed- 
ing and also made a finding that petitioner had neglected her 
children. She also appeals from a dispositional order entered 
June 18, 1973, in the same court by the same Judge, which 
directed that her three children be placed with the Commissioner 
of Social Services for a period of 18 months, 

The record indicates that petitioner, the mother of three chil- 
dren, from time to time has required psychiatric treatment an? 
short-term hospitalization. On one such occasion in Decemt 
1969, she became iJ! and signed herself into Bellevue Hospital 
where she remained for six days. At that time she orally con- 
sented to placement of her children. After her release on 
February 11, 1970, she sought the return of her children. When 
the respondents refused to surrender custody, she instituted a 
proceeding for a writ of habeas corpus in Supreme Court, New 
York County, for the return of her children. Thereupon, a 
neglect petition was filed in Family Court against petitioner 
and the habeas corpus proceeding was transferred to the Family 
Court, where it was consolidated with the neglect proceeding 
for trial. 

Petitioner asserts that she was assured the hearing would 
proceed first on the habeas corpus proceeding after which the 
evidence on the neglect proceeding would be heard. In support 
of the writ, petitioner offered the testimony of two psychiatrists 
and a social worker as to petitioner’s condition, her capabilities 
and her affection for the children. The respondents offered in 
opposition the testimony of a psychiatrist and the supervisor 
of social services at the St. Joseph’s Home where Daniel, one 
of petitioner’s children, had been placed. The testimony and 
the opinions expressed differed as to the advisability of return- 
ing the children to petitioner. The court made a thorough, 
painstaking inquiry including an interview with Daniel, who 
expressed a desire to return to live with his mother. The court 
also considered various hospital and clinical records with respect 
to petitioner, 
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After petitioner vested her case on the habeas corpus pro- . 


ceeding, counsel for some of the respondents tnade a inotion 
that the court consider all evidence put in-as evidence on both 
the writ and the neglect proceeding. Over petitioner’s objec- 
tion, the motion was granted. Subsequently, the writ was denied 
and a finding of neglect was made against the petitioner. 

On this appeal, petitioner urges that the removal and deten- 
tion of her children was without a court order or her written 
consent and therefore was violative of the Family Court Act 
and the Social Services Law. Since the children were removed 
from petitioner in 1969, former article 3 of the Family Court 
Act, now covered by article 10 of such act (see especially § 1021 
et seq.) as well as the relevant portions of sections 383, 384 and 
398 of the Social Services Law would apply, and ‘petitioner’ 8 
-eontention is correct .since initially there-was no court order 
obtained and neither did she give her written consent to the 
removal and detention of her children, nor was a petition Suny 
made to the court as required, 

Petitioner ‘complains also that she was not afforded an oppor- 


tunity to present a defense to the charge ‘of neglect and that the © 


court failed to conduct a fact- finding hearing on that issue. 
Petitioner alleges that she did not attempt to put in any defense 
while presenting her case on the writ because of the statement 
by the court that it would hold ‘‘ in abeyance the neglect proceed- 
ing until we see what disposition we make so far as the infant 
is concerned and that will be on’ the writ of habeas corpus.’’ 
Petitioner states that after she rested her case and all her wit: 
nesses had left the court; respondents, in rebuttal, introduced 
in evidence the various hospital records. She states further 
that Jeanette Robertson, the petitioner in the neglect proceed- 


ing, did not appear or testify, but the sole.consideration on the. 
issue of negiect was the evidence received at the hearing on the | 


‘writ. This, petitioner asserts, was insufficient to sustain a find- 
ing of neglect. 

Subdivision (b) of former section 312 of the Family Court 
Act described a neglected child as one ‘‘ who suffers or is likely 
to suffer serious harm from the improper guardianship, includ- 
ing lack of moral supervision or guidance, of. his parents or 
other person legally responsible for his care and sages the 
aid of the courts ’’. 

That section was repealed (ls ‘1970, ch. 962, § 8, off May 1, 
1970) and the subject is now covered by article 10 of the ! omily 
Court Act. Under subdivision (f) of section 1012; ‘‘' Neglected 
child’ means a child less than eighteen years of age (i) whose 
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physical, mental or emotional co 
is in imminent danger of becomi 
failure of his parent or other pe 
care to exercise a minimum de 
the child with adequate food, 


. > > 


ng impaired as a result of the 
rson legally responsible for his 
gree of care (A) in supplying 
clothing, shelter or education 
though financially able to dosoor * * @ 


ard a child may 
t testimony and may include 


ssened during a period when the 
child was in the care, custody or supervision of a person or 


agency othe: than the respondent.’’ (Emphasis supplied.) The 
quoted paragraph is apparently that which, to some extent at 
least; was relied up. by respondents, In a fact-finding hearing 
a determination that a child is neglected must be based on a 
preponderance of the evidence (Family Ct. Act, § 1046, subd. 
[b]) and except as otherwise provided by article 10, only com- 
petent, material and relevant evidence may be admitted (Family 
Ct. Act, § 1046, subd. [b], par. [ii]). 

Respondents contend there was a hearing and sufficient evi- 
dence to support a finding of neglect. In brief, respondents 
say the same evidence concerning petitioner’s hospitalization 
and her mental condition is adequate to support both the denial 
of the writ and the finding that the children were neglected. 

A finding of neglect should not be made lightly, nor should 
it rest upon past deficiencies alone. It is for the court to deter- 
mine if at the time of hearing the children are suffering or likely 
to suffer from neglect (Matter of Vulon, 56 Mise 2d 19). A 
reasonable opportunity for refutation of the charges upon which 
the neglect determination is based should be afforded respond- 
ent. (See Matter of Kenya G., 74 Mise 2d 606.) There was no 
evidence of maltreatment of the children by petitioner or that in 
the past they suffered harm at her hands. Whenever she felt a 
possible recurrence of her disability, petitioner would volun- 


ndition has been impaired or 
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tarily sign herself into a hospital facility for treatment, appar- 

ently after first arranging for the care of the children. | 

For approximately two years or more prior to the finding of 
neglect, petitioner had neither care, custody nor control of the 
children. The finding of neglect nad to rest solely upon the 
existence of her mental condition. Even during the period that 
petitioner was refused custody there was some demonstration 
by her of parental concern and affection for the children. The | 
fact that she had been confined to hospitals at intervals did not 
establish neglect or unfitness per se (Matter of Karr, 66 Mise 2d 
912). While it is recognized that the hearing was somewhat 
lengthy and that the court evinced genuine concern, petitioner 
should have been afforded an opportunity to present her evi- 
dence to rebut the charge and to negative, if she could, any evi- | 
dence of a substantial probability of neglect or future harm to 
the children. 

On the evidence before the Family Court, we conclude that 
the court properly dismissed the habeas corpus petition. 

Accordingly, the order of December 1, 1972, as appealed from 
should be modified on the law to strike the finding of neglect 
and to remand the matter to Family Court.for a hearing on that 

e issue and, as so modified the order is otherwise affirmed without 
costs. 

As to the dispositional order of June 18, 1973, since the 
validity of such order rested upon the correctness of the initial 
determination of neglect, such order should be reversed on the 
law, without costs. 


KuprerMan, J. (concurring in part). As the majority recog- 
nizes: ‘¢ The finding of neglect had to rest solely upon the exist- 
ence of her mental condition’. This was amply demonstrated 
and the conclusion logically drawn by a concerned Judge after 
careful consideration. There is nothing invidious in this obvious 
finding, which was in the best interest of the children. 

We concur in that part of the result which remands the matter 
to the Family Court, however, on the basis that the 18-month 
period of placement with the Commissioner of Social Services 
provided for in the dispositional order, has expired, and the 
mother certainly deserves a new hearing as to her current ability, 
within the purview of article 10 of the Family Court Act, to 
care for the children. 


_It should also be noted that this matter has been too much 
litigated (see Perez v. Sugarman, 499 F. 2a 761 [C. A. 24, 1974]), 
and a dispositional hearing as to the past will accomplish naugbt 
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in this tragic family situation. If the mother is now mentally 
stable or can arrange for other care, such as by competent rela- 
tives, then there shuuld be no problem. 


Mureny, Lawe and Lyxca, JJ., concur with STEVENS, J. Pe 
Kurrersan, J., concurs in part in an opinion. 


Order Family Court of the State of New York, New York 
County, entered on December 1, 1972, unanimously modified, on 
the law, to strike the finding of neglect and to remand the matter 
to Family Court for a hearing on that issue and, as so modified, 
the order is otherwise affirmed, without costs and without dis- 
bursements. Order of said court entered on June 18, 1973, 
unanimously reversed, on the law, without costs and without 


disbursements. 
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On discharge record the following data; Use Terms and Codes of Standard Nomenclature 
Date discharged _—___» Condition : Improved () Unimproved (J Not Treated] A.O.R.O Died 
Final diagnosis: Mein Condition ——_$_$_$___ _Code No 
Additional Conditions _——_——— Code No. 
Code No. 
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In the following report inclu wde: Fanity History; hereditary cot ditions and causes of family deaths. 
laa aa 
Previous History: habits, occupstion, childhood diseases, other diseases, operations ¢ and injuries. 
citi ntact 


ymin’ 
Present Coxpizion: Date and mode of onset, possible cause, course, and review of sysi sms. 
For trauma, include cause and time of injury. 
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vwonan who presents-a nsat and clean>advearancs: an is,fairly attratives- 
Shas says’ tnat she went. on Dacemvart, 1969-to tha hospital because sha =5 
go> upset wien her baby got sick.’ She wasidischarzedifrom Central Islip 
Stata Hospital an Fedruary 11,/.1970.°.:Shea is satinz 50 mee. OF: ..> See eis 
Thorazins t,i.d.:iShs says that-she had hor. first-admission in 19627atiu 
waicn time sha was. hosvitalizad:fom 8:months and: the’ second: tims.in:i5¢2 
¥307 at-which tima-sne.was- hospitalized: for a veriod of=2 months:. 1) os: 
Prosently, she is‘living: in har own. avartment by herself... :She:ha3 :three 
childran-two of.them are. here-and.one-five-year is.in Puarto:Rico;-+Ones 
child .8 months and another =chila 7 years. old aré presently:takam careicc 
of in a catholic:homa.’. Patient >wants: to fix uo her. evartment:at... 0 cet 
64.7 Zast-6th Straet; Naw-Yor’-City and than-she.wants to: set tha chilexi 
ron back. She States-thav:since sha*haa baan-back'from’ the hospital. 75% 
sh3_ha3.been eating, skeening snd fasling wall. -Sha danies’all. trendsi+ 
and she-asvecifically denies deprsa3sions, hallucinations-and being unset. 
‘Sna isbaing supoorted-by welfare, “Hs. 3. 2.0% ee ee ae 2 Se 

“7G Mext-appointment March 20, 1970.27 S243 229% aoct 

Edward Schattnear, M.D; $ oS 

SS ts: 2/26/70 Psychiatrist II 


— 
Lower Manhattan Aftercars Clinic 
PERSZ, PAULINE Se be ene 
Mba 3. iitits © .° 2: Cantral Islip. State Hospital -- 
- 3 ; : ¥-- ae a cs - ks is 8 i :i? , 
raoruary- 25, 1970: -" Patient ranorts to. tha Aftercare clinis for: -<»: 


iG 
‘orientation alone. Sho is a 27 year-old 
c na 


warch 20, 1970: Patient reports to the clinic promptly. She presents. 


contact.  She-:statas:thatishe has: baen eating,-. sleeping and feeling well. 
She-has been’ spsnding -neritimescleaning har house,*and:visitine with’ her 

motner-and brother who are-living:in the-neighborhood.. She has beer 
eating cute’ She-denies thé usual..trends and no p3sychopathology:is:. * 
repseatly-ia evidences i Hersonly concern:is~that she was trying: to-haver: 
her children back. She has seen her 3dn once but she:.doe3 -not. know= how: 
to. travel to visit -her other: child: °:She°was told to: take%tha matter ox: 
upd with. the'Wel?are Departnant ‘ta who-has.placed ‘her ‘children. :Pattenti 


. » 
yee 


is being maintainsd on ‘50g ‘of Thorazina t.isds and’ she is<comfortables 
on this medications ‘:Next ‘appdintaent- Abril 20,02 '2 262 2) wte ors ne ie 
ENS eae eS PS Ee a oe I eee el pwbeht of paateue 
‘es © SEN ety ae Ee For ete . ae Nise s 18 ait 2 Seas Pasi 
34 -823/23/70° 25. Sor id Conia JisEdward Schattrer,; MéD.os7 o> tnoiyse 
We eve hes ORE 3." So Psychiatrist IT. fs: sctsd 32 tas tend 
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_ She-says tnat would 
are-of-them.. Her older child,: 
Marieolsis 10.months old. n. 

‘of. SoceServices. -They..wro uesting ©. 

to her abil : ~the-chiliren. 

at say ther. lives, th... brother .and~ 
the whole: family.:is theres *.. m Asartment:at. $446 East 6th St 
YC «and she‘ hag-already- gotten furniture. and sne--needs some’ disnese: Sne 
Says that she is not preznant because sne.has gsotten her-period:- this montn 
ang the month before. Patient has no particuler problems to discuss other 
than that she wants: the children, and--no-over > psyct logy is presantly 
in evidence. Sho ts Daing naintained on 56 nz of *hoxrazine +,iede and her 
next appointnent is;on say 256: 
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"49703 Patient reports to the clinic promptly. She pros 

{' ‘fs 4~ if 7 Ba attractive appearance, sne is ?riendly anyv 
“egontacte _ She admits:that she~had bean nospitalized 
first, tine wagssin CiSH and all ithe other 
ospitalisation was 8 -montna .as.CISH and. the shortest ~ ‘$23 
on was Yor a-period oF two nonthnse . Patianat states that cher 
m9 $12! Mrse; Josephing Dilchesss Lives:at 360 East ben Street and‘“hnar ~ - 
protner Lives, avHector Palace :520. East tt -Street. Her -Pather, Micnaal => 
nas .cone from Puerto ‘Rico and witl Live “with 
Fast-11 Streete. Shs.says that her family is w i 

he care of tne children. :~Taey-all:iive very oy. whene tues « 

is livinge In view of the situation and the absence of mental 

at the present time, This examiner nas no objections for the 
o get.the children bac if nll other arrangenents can’.ba made. 


s veins maintained~on:50.mg of Thorazine teiede Next appointment 
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Santaaper 39: .19701 Patient reports rie) the-eli aic promptly. . ‘Sho: ansnan 
ais Wak early in’ the-morning.without an appointment. “She **:' 
she .is..friendly and-in zood' contacts? 
appointment because, she went~ to. . 
amoar 14 until September 28.°--: 
house biut’he could nde 
1 Yorx to live here... Patient 
while in Puerto Rico,’ she - 
ave her some white pills 
that she_is<not, og 2y = 
aig Wg =+eBRGUSar he: 
is not strong“Sdr her. 
40 this: clinic; -she sic 


accept. the ttment ‘of this : seensd v ‘be - agreendie 
continues. tons F ‘ 


appointment Octo 
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29°, 1970:.' Patient reports to the clinic proud 
.) adequately dressed, friendly and in-g 
% she: sleeps during the day but she segiighh not 
Upon. furthe> questioning it transpires 
‘WAXES up at 3 ae Me {his making eign 
foto). 
after ube sana 
and one tablet before pao aes paral 11 et 
has gotten a new apartment at 340 Fast 4th Street. ig this’ 
apartnent i3 in-the:samesdlock:wrre her mother lives and it is.a four 
room apartment. Prese ntly~patient is busy cleaning the apartment and ~~ 
to Aarti {t in shape. Patient is being maintained on 59 mg of Tnorazine 
teiede,., She denis hallucinations and delusionse Next appointment 
Novender..27 -.-. wa eaeres Meee Ne. les ot Ite 2 ef 


Loi 2 = aks SIPS 


‘ . + o<- wee @ SP rescew < fe . “Sse ie § 
gq TH t320/29/70 -* ait: ves F2icocl Baward Schattners M.De ca7 avea tt 
ees > gears cer’ Anon eagerly." Upsychiatrist IDeo? feuns oe ; 
Feorua acu -10 “Patisnt ‘reports to the clinic after: she was, ies. 
‘through a letter to- coms - today. : Sha: has not: peen-s5 
end of October. -Wnen seen. todays. Satient:was~ 5; 
she presented- an attractive: appearancs.- .Shes 
come tothe clinicbecause "I was” feeling good.".-- 
Novembar patient™ went voluntarily to 3ellevue-and- : 
period of tivo weeks. She sais that she did not hear 
fesling: nervous. She said that she got medication- 
she has been taking her “op geegeage all along. She 
= 2 ner: owao apartment at 646 East 6th Street and she 
-the- > place’? going” shopping ba ‘doing her-own-as 
ite oily’ concern ‘remains thatoshe wants her ~~ 
3* that~- she‘has- peen? eating- and: sleeping- well... 
a 0. ng foe ‘PHorazine tiivd.5 and she has been comfortable 
Next!a ys be itarch- 10% giz acy og t opysays 
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“Patient~ <epdrts: £0 the felinic- jronpslys» (She 
. Ta geadidppearance w18> “sooperati vera 
: 2 ndtisgsin 00a ontva 
She-st tate 3 “that -sne has~bsenseating; 8 eping-and feeling dcinsaood ‘sane nig 
=) ~ tints Ss? 3+ 3 : = ors 
.igomplaintscis:thatesna:.stril hascnot gotten: sher-children.backea,She.was . 
afa C3 a" y ‘dtsc: g ‘e 
referred ‘tade cidlsworker taidiscysss sb S3jvroblemec She-is+ -being: ‘maintained 
oe 50 ng te syorggert aie t.ied. and she is confortabs @r OAs ‘this madic sation ’ 
She was given a clinic supply — of medication and c ment is” 
! her next app 
eat ae. pe eed: mele KG ointment is 
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Tr 23/15/71 age Edward Schattner, M.D. 
Psychiatrist gt 
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PEREZ, PAULI - crsx*- hd 
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reports to-the clinic for ner’ aps0intment, after she 


vay 3, 1922: Patient: 
nad failed-her last apoointment a month azo. ,She presents an 

ctive azszarance and she is in good contact. She says that she did not keep ner 

last epnointment because " I waa feeling good.” Patient says that sometimes 

yhea she is getting: bad;-her heart starts beating and that is the only -thing 

waicn nothers ner. She says that she has a boy friend. ‘inen he is wk ing 

cercs “nd he is losing,. she gets angry.. She has. been visiting with cae" a 

chilcren and she again. is . presSuring to get the children’ bacx She al 

hangar +nat her mother. wants. to,-move to California and patient wants ¢ ws 

gO +nerea too with the. children. : Patient: is: being maintained on 50 Me of 

Thorazine: deird. Next appointment June. 2. -,; ‘ne Oy Bae oo ge 

On t:5/5/7l ie HE we ited Edward Schattaer, : H.D- eeu 

Psychiatrist II ... CO ee ee 


She came in complaining that since last night. sas is not 


feeling too well, she hnsa a runny feeling of heaviness in 


ner head. She denied hearing voices. Sha could not slesp last nignt, 
ana sne threw up todaye She is attending a pren L clinic, she is 
pregnant and expects ta delivear-a- baby -2t-the-and-of September. Sh2,is- 
living with her husband. Patient is in contact, oriented, polite but mo- 
deratzly anxious. We: advised ner to continua -taking Tnorazine and in. 
addition she will havea few pills of Equanil. Sha was instructed. ta 
tax2 one pill:of Equanil at bedtime, If-sha.is not foeling better she 
@ cus cone her2 to s2e her regular doctor, wnod is Dr.. Schattner, 
qr 36/3/71 : is , iiehael Jackamets, AD. : ; 


Ae Psychiatrist Il, .° , 


Tons 29.1971: Patio reverts to is elinis witnous an aoveintwen’ .. 
alona. Taa social somzsr reoo ted Shas savions 251%. - 
» ins while im the siinis ard she had to ~e3s in tne murse's orficess~ 
€ Vhon saan Laver, pabisns sata: thas sae is 3it months pregnanSe as Rad 
no oxpLanation =nils she did nos yaveal this to tne undarsigred -Dafore. 
Sha says thas. tne father of the baby is living with hor mt thay do not 
hayo “aa bsrerlis or x marital relazionshipe ‘S29 Qlaima ‘that saa dia 
nob lioep har 3chedulsdé appoin*ment besause she lost 23P garde Sha 3vabeas 
Shat cha has b3en 22ealinzg dizsy seve tims3 during the past month and 
52 ona occasion 328 fall to the T1lo07> chs tas on ner on retuead Shs 
1 2aieasion to SO mg3ea of Thorazine a% nighns time only, bacausa curing 
tis day s29 was too Gizsye She Genies hallucinations ard dentassionze 
<= has-peen abtending Seth-Israel.. Clinic and she naa been gosting 
Vitamins ‘thers and they ana. they are taxing x-rayse In yiew o2 tas~ 
Zacs taat nations had baen having diszy spells ond nad basen roelLing—— 
rather espateasdicacton will 03 maduced to 50 rg3e—, Of orazine ab 
nich%e Pations,zald that she had bean in touch with tne Logal, Ald. -..- 
Sa5lesy amd that saa bad requested ths oldest son bs rosurned to have 
iy oxominer.aS chs present tine 3s againsS auch an avranzaent, acd 
t5 patbloas was told 3056 523 was quite up3es abous this dbus nayvertaeles3 
% 343 was told that this rocommerdation sill bs maintained. Sn» was told 
“444 Af the doctor as Rata-Laraesl hospital “o91L3 chat she can tase cars 
5? snothes child that hg shoulda maka the recommendation fra his voint 
on? Tiow. sno was givm a clinis suoply’ +o 1as% ror Lor ons conta of 
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3° Patient’ came in’ tarryt Little baby- cn hes 
Sata ot> THE badyz-was born on Sens 21,1971. 
‘$aictac: cart-ef the baoro withous assistance Speen naveolgas ~ 
that her youngest cnild-a 2 year S1as5 air be. pveturnac: to: 
fhe oxy 3 is’ presently in placement; : eho the! paticar cleins = 
cenit pesca “lawyer anésne ease: will be evaluated in 
tiens receives. no medication Srom this clinic, sno is 
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